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This Month’s Cover 


On our cover this month is a photograph of Roger Brooke 
Taney, fifth Chief Justice of the United States. A native of 
Maryland, Taney began his career as a Federalist, but after 
the dissolution of that party, he became a staunch supporter 
of Andrew Jackson. As a member of Jackson’s Cabinet, 
Taney was one of the leaders in the fight against the Bank 
of the United States. Appointed to the Supreme Court in 
1835, in place of John Marshall, Taney’s judicial work was 
for many years overshadowed by the bitter controversy that 
grew out of his famous Dred Scott decision. His reputation 
has risen greatly in recent years now that the passions of the 
Civil War have died, and modern students tend to agree with 
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Sound, dependable answers to the 
puzzling questions involved in unfolding 
federal tax changes call for a sound, 
dependable source of continuing facts and 
guidance . .. and here it is: 


e Week after week, each issue of Federal 
Tax Guide Reports swiftly, faithfully 
hurries to subscribers the last word, the 
newest development, the latest twist and 
turn of events in federal taxation -- of 
interest or importance in the everyday 
conduct of business and personal federal 
tax affairs. 


fe For CCH's Federal Tax Guide Reports 
span the whole work-a-day world of federal 
taxation for revenue -- statutes, regula- 
tions, rulings, court and administrative 
decisions, returns, forms, reports, in- 
structions. Pertinent full texts, filled- 
in forms, detailed explanations, editorial 
comments and suggestions -- plus a wealth 
of friendly hints, tips, knacks, and 
pointers, from week to week, make clear 
exactly what to do, and how and when 

and why. 


& A welcome new addition to each weekly 
REPORT is the time-saving, fast-focusing 
"TAX WEEK" accompanying each issue. Clearly 
and concisely it highlights the week's tax 
developments, and tells where in the REPORT 
each is covered in full detail. 


e Concise, compact, understandable, 
here is the dependable reporter on the 
federal taxes of the ordinary corporation, 
the average individual, partnership, or 
business. Two Loose Leaf Compilation 
Volumes are included without extra charge 
to start new. subscribers off on the right 
foot. 
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David F. Maxwell 


® The United Nations has 


again been made the target of bitter 


once 


attacks by extremist elements in the 
United States as a result of recent 
developments in the Near East and 
Hungary. Its critics point to the in- 
vasion of Egypt by Israel, the brutal 
suppression of the Magyars in Hun- 
gary by Soviet Russia and the attack 
Said by British 
French as showing the impotence of 
the U. N. 
Nevertheless 


on Port the and 


there is in effect a 
“cease fire’ status in Egypt, as un- 
easy as it may be, which certainly 
would not have been possible with- 
the U. 
a slim hope because of the intransi 


out N. Although it appears 
gence of the Soviet Union, the U. N. 
may yet be able to aid tragic and be- 
leaguered Hungary. In any event, 
the Russians will gain no friends in 
the world by continuing to defy the 
resolutions passed by the United Na- 
tion’s General Assembly. On the oth- 
er hand, had it not been for the in- 
fluence of the United Nations, in all 
probability the invasion of Egypt by 
Israel would have sparked a third 
world war. 

it seemed 
for a time that the U.N. could not 
cope with the situation, and some be- 


Events broke so swiftly 


lieved the blows of the combatant 
were about to sound the death knell 
of that organization. To express it 
in the words of one of our own 
prominent members, ‘‘It but remains 
to relegate the U.N. to the limbo of 
international relics along with the 
League of Nations”. 


This was indeed a startling state- 


ment. Had we really fought through 


two World Wars for an ideal to no 


avail? Were we about to face the 


holocaust of all-out atomic warfare 
to reach again the point where our 
diplomats started so hopefully at 


Dumbarton Oaks? The United Na- 


tions surely faced its severest test. 
Fortunately for humanity, the 
U.N. acted with celerity and effec 


tiveness. For the first time in its his 
tory, the United Nations established 
an international police force to 
maintain the peace. The strength of 
the organization was never more ap- 
parent than when sixteen nation 
members immediately answered the 
call for troops to man such a force. 

The episode, however, does sug- 
gest that a re-examination of the po 
sition of the American Bar Associa 
tion with respect to the U.N. would 
be appropriate at this time. Our 
Association has long since estab- 
lished a firm policy of adherence to 
it and its principles. At the annual 
meeting of the Association in De- 
1945 the House of Dele- 


gates adopted the following resolu- 


cember of 


tion. 


That the American Bar 


Association is of the opinion that the 


RESOLVED, 


interests of world peace and the rule 
united 
American support for the United Na- 
tions Organization and its full func- 


of law will be best served by 


tioning at the earliest possible time, 
along with active consideration of such 
improvements in the Charter as are 
shown to be needed because of the 
many momentous events since the ad- 
journment of the San Francisco Con- 
ference. The first objective should be 
to help make the United Nations Or- 


ganization work as effectively as it can 


















































By the time of that meeting, it 
already had become apparent that 
Charter of the U.N. far 


from perfect. In reporting to the 
House of 


the was 


Delegates on events oc- 
curring between June and Decem- 
ber of 1945, the Association's Spe- 
cial Committee on the Organization 
of Nations for Peace and Law rec- 
ommended as follows: 

The American Secretary of State 
(Mr. Byrnes) has truly said that “the 
maintenance of peace depends, not 
upon any document, but upon what 
is in the minds and hearts of men.” 

Viewed from this sound approach, 
many of the events during the trans- 
ition period since the auspicious sign- 
ing of the Charter been of 
such a character as not merely to lead 
to anxiety and impatience for the full 
organization and functioning of the 
UNO, but even to create, in the 
minds of more than a few thoughtful 
persons, a doubt and concern as to 
whether the present Charter is suit- 
able and sufficient for the 
cies which have arisen. 


have 


emergen- 


Few of the events recounted in the 
Committee’s report compared in 
magnitude to recent occurrences. Yet 
the U. N. attacked these new prob- 
lems with vigor, and by the debate 
and votes of its delegates demon- 
strated to the world that it repre- 
sents the world’s only medium for 
the peaceful settlement of disputes 
among nations. 

The 1945 Resolution of the House 


is as today as 


sound it was then. 
Out of the recent crisis, the U.N. 
has emerged a stronger, more effec- 
tive force for peace and liberty un- 
der law than it ever has been. 


(Continued on page 1166) 
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Announcing ae 


The 
Lawyer's Treasury 


| VOLUME --- $ 7.50 


Edited by Eugene C. Gerhart Introduction by E. Smythe Gambrell, 


of the Past President of the American Bar Association 


Binghamton, New York Bar Foreword by Tappan Gregory, ' 
Editor-in-Chief of the American Bar Association Journal 


For forty years the American Bar Association Journal has published outstanding 
articles by the leaders of our Bench, Bar, and non-legal writers on subjects of vital 
interest to the legal profession. 

The Board of Editors of the American Bar Association Journal by ballot has 
selected 46 of the 125 outstanding articles nominated by the official family of your 
Association. The anthology readily reveals why lawyers are and have always been 
regarded as members of a learned profession. 


The result is “The Lawyer’s Treasury” a classic that is a treasure chest of knowl- 
edge, value and pleasure. 


published with pride by 


| THE BOBBS-MERRILL COMPANY, INC. 
; 730 N. MERIDIAN ST. INDIANAPOLIS 7, INDIANA 
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American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Associ- 
ation endeavors to reflect, so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and 
Comparative Law; Judicial Administration; Labor Re- 
lations Law; Legal Education and Admissions to the 
Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law; Public Utility Law; Real Property, 
Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their re- 
spective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the 
age of 36, who are automatically enrolled therein upon 


their election to membership in the Association. All 
members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant's admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 
per year, each of which includes the subscription price 
of the JourNAL. There are no additional dues for mem- 
bership in the Junior Bar Conference. Dues for the other 
Sections are as follows: Administrative Law, $5.00; Anti- 
trust Law, $5.00; Bar Activities, $2.00; Corporation, 
Banking and Business Law, $5.00; Criminal Law, 
$2.00; Insurance Law, $5.00; International and Com- 
parative Law, $5.00; Judicial Administration, $3.00; 
Labor Relations Law, $6.00; Mineral Law, $5.00; Mu- 
nicipal Law, $3.00; Patent, Trade-Mark and Copyright 
Law, $5.00; Public Utility Law, $3.00; Real Property, 
Probate and Trust Law, $3.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street, Chicago 37, Illinois. 
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Views of Our Readers 











© Members of our Association are invited to submit short communications ex- 


pressing their opinions, or giving information, as to any matter appearing in the 


Journal or otherwise, within the province of our Association. Statements which 


do not exceed 300 words will be most suitable. The Board of Editors reserves to 


itself the right to select the communications which it will publish and to reject 


others. The Board is not responsible for matters stated or views expressed in any 


communication. 





The Problem of 


the Union Shop 


=] found “The 
Amendment” by Dean McClain in 


Union Shop 
the August issue a particularly dis- 
turbing article. It will be recalled 
that several years ago, a group of 
men, organized as a “union,” com- 
pelled farmers who drove their own 
trucks to New York City, to halt at 
the outskirts of the city. The farmers 
were then compelled, under threat 
of bodily injury and destruction of 
their merchandise, to permit the 
“union” to have the truck driven 
into the city by a “union” driver. 

The officials of the “union” were 
indicted as racketeers and _ hood- 
lums, and found guilty. On appeal, 
the Appellate Division unanimously 
affirmed. So did the Court of Ap- 
peals. However, when the case 
reached the Supreme Court of the 
United States, the convictions were 
reversed and the indictments dis- 
missed, on the ground there was a 
labor problem involved. The rack- 
eteers went free. 

I felt then that the Supreme Court 
had erred seriously. Now we have 
the Hansen decision to contend 
with. Neither decision makes sense 
to anyone interested in the basic 
rights of a human being to make a 
honest livelihood, unfettered by in- 
voluntary servitude to unions foisted 
upon him by silly and senseless de- 
cisions. 

Louis N. Fiecp 
New York, New York 
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He Wants a 

Section of Family Law 

= I was deeply impressed by Judge 
Alexander's exciting article “Not the 
A Section of Family 
Law” in the August, 1956, issue of 


Least Item: 
the JOURNAL. 

From my dual vantage point as 
lawyer and social worker, I have 
long seen the need for closer co- 
ordination between the two protes- 
sions because each has so much to 
offer the other. Too often have we 
lawyers become the followers rather 
than the leaders in the area of fam- 
ily law. 

In the particular field in which 
our agency has for over fifty years 
been active as a socio-legal aid or- 
ganization specializing in problems 
of family desertion, there is a grow- 
ing need for understanding by law- 
yers of the social nature of the prob- 
lem in general, and of the psycho- 
logical implications in individual 
situations in which we need the help 
of trained social workers. Similarly 
social workers need the understand- 
ing of legal factors which only the 
What _bet- 
achieving this than 


attorney can provide. 
ter way of 
through the work of a Section of 
Family Law in the Association? 
Chere is no phase of our law more 
important to the future of our dem- 
ocratic way of life than that dealing 
with the stability of the family—the 
basic foundation of our American 
society. It is time indeed for us to 
recognize its importance by the cre- 


ation of the Section of Family Law. 





JacosB ‘T. ZUKERMAN 


Family Location Service, Inc 
New York, New York 


Two More Boosters for 
a Family Law Section 


® Judge Alexander’s article “Not the 
Least Item” in the August issue of 
the JouRNAL offers considerable hope 
to, at least, one woman attorney who 
finds herself in the position of spe 
cializing in many phases of family 
law. The need for some forum in 
this field has been long apparent 
and certainly represents a day-to-day 
problem for anyone who has con- 
sciously endeavored to engage in the 
practice of helping families to solve 
their problems through legal means. 
Please be assured that the under- 
signed is one who would not only 
sign a pledge of interest in a Section 
of Family Law, but who would do so 
with the greatest of enthusiasm. 
CONSTANCE K. PUTZEL 
Baltimore, Maryland 
® Judge Paul Alexander has made 
a persuasive case for the establish- 
ment of a Section of Family Law. 
As an attorney who handles a great 
many domestic relations cases, I say 
that such a move has long been over- 
due. Indeed, the need is so apparent 
that I am amazed that Judge Alex- 
ander should be compelled to labor 
the obvious. Both our marriage and 
divorce laws are a hodgepodge of 
legal nonsense and confusion. In 
Maryland, for example, it is illegal 
for anyone under 21 to buy a glass 
of whiskey at a tavern, even though 
it is done with the express approval 
of the parents. Yet boys of 18 and 
girls of 16 can obtain a marriage li- 
cense—with relatively few questions 
asked—as long as they have the con- 
sent of the parents. As every law- 
yer knows, the contracts of an in- 
fant are voidable upon his reaching 
his majority. But the law allows two 
immature youngsters to enter into 
the most sacred of all contracts, to 
wit, the marriage covenant, and 
make it practically indissoluble. In 
Maryland, a boy of 18 and a girl of 
16 may not validly make a deed of 


(Continued on page 1106) 
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Now! Exclusive process makes copies in 
just 4 seconds...ends time-wasting delays! 











t a 
“I'll copy that statement if you can wait 4 seconds.”” Now you'll 
have the original witness statement or deposition ...and you can 
make as many copies as you need when you need them for investi- 
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(Continued from page 1104) 
real estate. These same youngsters, 
however, even though they are con 
firmed juvenile delinquents or have 
a venereal disease may marry and 
multiply to their heart’s content. 
Certainly, since the divorce rate 
among teen-agers is between five and 
ten times higher than it is among 
those who marry in their early 
twenties, an obvious solution—even 
though it is only partial in charac- 
ter—is to raise the age for marriage 
and make the requirements stiffer. 
All this and more it seems to me 
could well be within the province 
of the Section of Family Law that 
Judge Alexander mentions in_ his 
article in the JouRNAL. I am sure 
that there must be lawyers through- 
out the country who see and under- 
stand the need for drastic changes 
in our marriage and divorce laws. 
Such changes can best come about 
through an exchange of views by 
lawyers having a legitimate interest 
in such problems. I for one sincerely 
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THE TRAVELERS 


INDEMNITY COMPANY, HARTFORD 16, CONNECTICUT 


See Your Local Travelers Agent or Broker 


trust that the American Bar Asso- 
ciation will promptly establish this 
much needed section under family 
law and I am sure that if it is, the 
response of lawyers with a social 
conscience will be immediate and 
overwhelming. 
SAMUEL G. KLING 

Baltimore, Maryland 


Economic Incentives and 
the Reed-Dirksen Amendment 
® Mr. Dresser has presented the ar- 
guments in favor of the Reed-Dirk 
sen Amendment. [42 A.B.A.J. 617 
(July, 1956) ]. His attack is three- 
fold: first, that the amount involved 
is de minimis; second, that the pres- 
ent tax rates might well have a dis- 
astrous effect on the flow of invest- 
ment capital; and, third, that the 
existence of the present tax rates re- 
duces the incentive for those in the 
top brackets which represent our 
ablest executives. Let’s consider these 
in order: 

First, using Mr. Dresser’s figures, 
only one half of the $60 billion of 


federal revenue is provided by the 


individual income tax. Hence, while 
the amount to be remitted to those 
in the higher brackets under the 
Reed-Dirksen Amendment is only 
about $2 billion, this represents al- 
most 7 per cent of the total amount 
raised by the individual income tax, 
which is a better basis for compari- 
son than the total raised by all fed- 
eral taxes. According to the Wall 
Street Journal, the capital needs of 
our economy were some $30 billion 
in 1955 for business expansion alone 
and are running at the rate of $3.5 
billion for 1956 for this same use. In 
addition, some $6.1 billion were 
needed for consumer debt, and still 
more capital for mortgage debt. It is 
interesting to note that the amount 
needed for business expansion alone 
is the same as the amount raised by 
individual income taxes. If $2. bil- 
lion is negligible in terms of the $30 
billion raised by individual income 
taxes, it follows with equal force 
that $2 billion is negligible when 
compared with the $30 billion 
needed for investment capital. 

On the second point, we have al- 
ready seen that even if the entire 
amount remitted by the Reed-Dirk- 
sen Amendment were to be invested, 
it would supply only 7 per cent of 
our capital needs. However, less 
than $2 billion would find its way 
into the investment market—for ricl 
people as well as poor people spend 
sums on consumables. Even as to the 
amount invested, it should be re 
membered that an investment by an 
individual is not always a contribu- 


Only 


amounts invested in new issues ol 


tion to business capital. 
stocks and bonds or placed directly 
into new business ventures consti- 
tute additions to business 
tal. The 


bond transactions merely represent 


capI- 
majority of stock and 
changes of ownership with no capi- 
tal flowing to the corporation. 
While it is important for an ex- 
panding economy to have an unin 
terrupted flow of investment capi 
tal, this necessity should not be ow 
sole guide in reforming our tax 


structure. Another = consideration 


(Continued on page 1108) 
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satisfy judgments and 
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compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U.S.F.&G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 
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“Consult your Agent or 
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(Continued from page 1106) 

which should bulk large is Say’s 
Law. This states that the production 
of a given amount of goods calls into 
being the same amount of purchas- 
ing power. If all of this purchasing 
power is spent during the year, then 
the following year there will be the 
same or greater production depend- 
ing on the proportion spent on cap- 
ital goods. 

However, if all of these goods are 
have the 
Thus, 
were stuck 


not purchased, then we 
possibility of a recession. 
those businesses which 
with unpurchased goods, in making 
their plans for the next year would 
probably cut back their production 
sufficient to equate production and 
sales for next year. If other indus- 
tries expand to take up the slack, no 
harm is done; but if other businesses, 
learning of the cut-backs, decide that 
the times are uncertain and with- 
hold their own plans for further ex- 
pansion in order to await develop- 
ments, then the next year there will 


be produced fewer goods and thus, 
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the economy tends to contract—the 
extent of the contraction determin- 
ing whether it constitutes a recession 
or a depression. 

One way for such a chain of cir- 
cumstances to start is to have the peo- 
ple place in savings accounts, insur- 
ance policies, etc. more savings than 
the capital goods market can absorb, 
i.e., the market suffers from a glut of 
available investment funds. Thus, 
while it is important to have an ade- 
quate flow of capital as mentioned 
by Mr. Dresser, it is equally impor- 
tant that there should be placed in 
the hands of the consumer sufficient 
sums of money to purchase the goods 
produced by the machines which 
Mr. Dresser is so concerned about 
investing in. 

Finally, economic incentive. While 
it. is true that a who 
$200 thousand in 


person 
can earn three 
months might be strongly influenced 
by our tax law to take the other nine 
months off, it should be noted that 
the opportunities to do this are lim- 


ited. While General Motors may well 
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be willing to pay $800 thousand a 
year for a twelve-month president, it 
is very doubtful if they would be 
willing to pay for a_three-month- 
out-of-twelve president. Continuity 
of management policy demands that 
the man be on the job_ twelve 
months a year. Many of the most lu- 
crative executive positions are of 
this nature. Hence, whether he 
wants to or not, he has to work the 
full twelve months. Moreover, he 
has to do the best job possible, for 
even though he may figure that after 
he has earned the first $200 thou- 
sand he is working for nothing, if he 
the nothing, 


$200 


doesn’t work well for 
he isn’t worth even the first 
thousand and the company employ- 
ing him will soon dispense with his 
Services. 

Many of the top executives today 
did not start at the top. In fact, 
American executives are fond of tell- 
ing captive audiences how they 
started at $12.00 a week o1 
similar sum. I suspect that these ex- 


ecutives worked as hard for a few 


some 
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dollars a week raise at the beginning 


of their careers as they would now 
for a raise of $200 thousand a year, 
no matter what portion of that the 
tax structure allowed them to take 
home. Even though the major por- 
tion of a wage increase goes to the 
Government, money still constitutes 
an inducement for further efforts for 
executives: first, because no bracket 
is yet 100 per cent; and, second, be 
cause it is a yardstick of prestige and 
power. Moreover, insofar as money 
lessens in importance as an incen 
tive, there will be increasing efforts 
to devise substitute incentives. Inso 
far as our tax structure helps our 
economy to develop incentives othe 
than money, it may well be promot 
ing a One 


com 


worthwhile objective. 


such incentive already exists 
petition by junior executives for the 
top post. Our tax structure has had 
remarkably little 


vincing those in lower income brack 


success in con- 
ets that it isn’t worthwhile trying to 
get into a higher one. If our tax 
structure forces large corporations 
to develop able young executives to 
keep up the pressure on their older 
executives, it has done a distinct 
service to our economy by providing 
more positions at or near the top and 
providing a steady supply of able 
executives. 

Perhaps the key to Mr. Dresser’s 
attitude is his observation that, meas 
ured in terms of money, the present 
tax structure discriminates against 
the rich. In any Government where 
a large measure of power resides in 
the people, there is another factor 
that generally appears more just to 
the majority and that is equality not 
of rate but of sacrifice. If a top exec 
utive were to get an additional $200 
thousand a year through lower taxes, 
as Mr. Dresser points out, this would 
little 


solvency of our 


have very effect on the eco- 


nomic Federal Gov 
ernment. Measured in terms of the 


individual taxpayer, this would 
mean an additional burden of only 
a fraction of a cent. However, the 
individual taxpayer is not nearly so 
likely to look at the smallness of the 
increased burden to him as he is at 


the type of benefit to the one get- 
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office building. By 2 A. M., four ala 
eventually brought under control. 

Hardest hit are several law firms. Lil 
destroyed eee 


If you were in such a situation. how 
would you meet the costs of restoring ot 
replacing the files, reports, summaries, 
briefs, books. documents and _ similar 
records in your offices? 


That's a financial problem you need not 
worry about when you have adequate 
Valuable Papers Insurance! 


For Valuable Papers Insurance pays you 
the cost of re-creating these records so 


vital to your practice. Covers you against 


Year in and year out you'll do well 
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Hartford Accident and Indemnity 


New York Underwriters Insurance ¢ 
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It could happen to you! 


(Based on an actual case) 


The time: 1:30 A. M. Fire breaks out on an upper floor of a “fire-resistive” 


rms have been sounded. The blaze is 


yraries ruined . . . important case files 


valuable legal research records made useless . . . 


fre ...storm... water... explosion 
. riot. Even against theft, vandalism 


and just plain disappearance. 


Certainly broad enough protection, isn’t 
it? And priced so low that its cost needn't 
make you think twice about getting it. 
Ask your Hartford Accident 
and Indemnity Company 





Agent or your insurance 
broker. or write for 
full details. 


with the 


Company 


Hartford Live Stock Insurance Company 
Citizens Insurance Company of New Jersey .. Hartford 15, Connecticut 


‘company... New York 38, New York 
ance Company 
Minneapolis 2, Minnesota 





ting the tax saving. While rich peo- 


ple do support many worthwhile 


charities and invest in turnpike 
bonds and other income yielding in- 
vestments, the type of expenditures 
that get the headlines are such 
things as multimillion dollar settle 
ments to indigent ex-wives, six Cad 
illacs, $50,000 coming out parties, 
etc. Any given individual is apt to do 
both—1.e., invest part and spend part 
on, say, a new home on the Riviera. 
This additional income to the pel 
bracket means the 


son in such a 


ability to afford more luxuries, and 


luxuries of the type which might be 


termed conspicuous consumption. 
$100 per- 
sonal exemption would affect the 


In contrast, an extra 
Government's income tax take much 
more drastically, but to the worker 


who would 


receives the benefit it 
mean an extra insurance policy to 
provide for his family, a new dress 
for his wife, perhaps a new suit of 
clothes every year rather than every 
two or three years, more money to 
frivolous 


spending among the poor, too) ete. 


spend on beer (there is 


It should be noted that part of this 
money will also go into the invest- 


ment market through insurance pol- 
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icies and savings. Living on a closer 
margin than those in higher brack- 
ets, any tax benefit to those in lower 
brackets is more apt to go into es- 
sentials and necessities than a tax 
saving given to people in higher 
brackets. The average lower income 
person has remarkably little pity for 
the sufferings of the rich, while the 
courage and stoicism of the rich 
seem to be equal to their plight for 
I notice few of them voluntarily seek- 
ing poorer paying jobs. 

I hope that my earlier arguments 
will show that the economic conse- 
quences of this emotional attitude of 
those in the lower income brackets 
are not so bleak and disastrous as 
pictured by Mr. Dresser. 

GrorceE W. F. SIMMONS 
Pittsford, New York 


Law Books Needed 
in Foreign Countries 


® My son Ray and I have just fin- 
ished visiting lawyers, courts and 
judges in five of the larger cities of 
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Iraq. We find the lawyers much in- 


terested in American law. Most of 
them read English—and speak it. 
Some have studied in America. I 
have requests for Wigmore on Evt- 
dence; Williston on Contracts; a vol- 
ume or work on criminal law (they 
follow the British criminal proce- 
dures) ; a work on corporation law; 
five sets of Corpus Juris and seven 
sets of Ruling Case Law. 

There is some difficulty in advis- 
ing as to what country these books 
will be sent. Right now I am trying 
to supply a need in Iraq, Jordan, 
Lebanon, the Sudan, Nigeria and 
the Gold Coast. In addition to that 
within the last week I have received 
requests from India and Japan. 
There is always an additional outlet 
for books in the Philippines. There 
is one library in Burma that I wish 
to take care of more completely than 
I have done. The books will be sent 
to libraries of appellate courts, li- 
braries of large bar associations, or 
libraries of law schools. 


where you want them 


when you want them 


Will you now please run some- 
thing in the JourRNAL about these 
requests—and ask lawyers to write 
me at Lincoln if they can furnish 
the books to meet the need. I can ar- 
range transportation and delivery. 
The donors to pack the books for 
shipment. 

Rosert G. SIMMONS 


Supreme Court of Nebraska 
Lincoln, Nebraska 


He Liked 


Mr. Smoot’s Article 


® Permit me to congratulate your 
editorial staff, as well as Mr. Thur- 
low Smoot, the author, for the very 
excellent article which appeared in 
the September, 1956, issue of the 
AMERICAN BaR ASSOCIATION JOURNAL. 
In my work as labor relations at- 
torney I have had considerable ex- 
perience with the ramifications of 
stranger picketing and I consider 
this a very comprehensive and 
thoughtful article on the subject. 
ARTHUR DONOVAN 
Evansville, Indiana 
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Values in an Industrial Society 


Our New Golden Age: 


by Paul F. Douglass + of the District of Columbia Bar 


® This will be a refreshing article for many who are tired of hearing and reading 
the gloomy predictions that our heavily industrialized society is destroying individ- 
ual initiative and spirit. On the contrary, Mr. Douglass says, the second industrial 
revolution is creating a utopia for us, and if modern science and technology pose 
some tremendous problems that must be solved, we now have the means of elimi- 


nating poverty and guaranteeing the material support to assure all our citizens of 
their inalienable rights, among which are life, liberty and the pursuit of happiness. 





® Our heavily industrialized society 


has entered an era of fruitfulness 
which promises to exceed that of 
any other period in the continuing 
history of the industrial revolution. 
The capabilities of a richly produc- 
tive culture to multiply benefits for 
the good of man prompt contem- 


look 


the actual achievement of a quality 


porary leaders to forward to 
in human living which until now 
has been considered utopian. 

Paul Hoffman 


pectation by saying that within the 


describes this ex- 


next twenty-five years we can prac- 
tically abolish poverty and come 
close to creating conditions which 
will give every man, woman and 
child in America certainty of oppor- 
tunity for growth and development. 
James B. Conant—who has contrib- 
uted as much as any man to our 
understanding of modern civiliza- 
tion—sees as America’s unique con 
tribution to history in this age ol 
machines and experts “a demonstra 
tion that a certain type of society 


long dreamed of by idealists can be 


closely approached in reality—a free 
society in which the hopes and as- 
pirations of a large part of the mem- 
find satisfaction 
through outlets once reserved for 
only a small minority of mankind”. 


bers enduring 


Four elements in the pattern of 
contemporary society combine and 
interact to make the system acceler- 
atingly and 
fruitful. The first of these four ele- 


ments issues the 


dynamic, outreaching 


from nature of 
science itself. The second stems from 
the nature of the mass-production 
The third 
the activity of a new quality of pro- 
fessionally trained 
The fourth the 
factor of competition which under- 


mechanism. comes from 
industrial lead- 


ers. emerges from 
lies and invigorates the whole oper- 
ation of industrial society. Each of 
these four elements in itself is dy- 
namic; when all four are harnessed 
together, a power results which 
propels society forward and upward 
toward quality life with a tempo 
which, in the absence of war, even 


the wildest dreams may fail to fore- 


see adequately. Hence these days of 
present danger, in which deeply 
man searches for 
certainties, constitute a 


threshold in human history. 


troubled modern 


spiritual 


The significant fact about the ac- 
tivity of modern science, the first 
dynamic of a fruitful industrial so- 
ciety, is that it operates on a theoret- 
ical level within a highly refined 
conceptual framework. By its very 
nature this kind of scientific activity, 
constantly reaching out by experi- 
ment and observation to further ex- 
periment and observation, increas- 
ingly shifts the emphasis away from 
empirical to speculative activity. 
Scientific outlooks come to be as- 
similated into secular culture and 
thus encourage more exact and satis- 
factory control by man over the con- 
ditions of his life. 

Conant regards the fabric of sci- 
entific theory upon which the pat- 
tern of modern life increasingly is 
woven as witness to the accomplish- 
ment of man’s mind. Like the Par- 
thenon of Greece and the cathedrals 
of the Middle Ages, the unseen but 
potent configuration of science 
exists in this age as a unique expres- 
sion of what Conant describes as 
the “flowering of the creative pow- 
ers of the human mind”. Indeed he 
points out that the really significant 
and revolutionary advances come, 
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not from empiricism, but rather 
from new theories. It is in the nar- 
rowing of the areas of empiricism 
and in the widening of the areas of 


theoretical activity that Conant finds 


a characteristic of this age. The 
heavily industrialized society rests 


upon the foundations of theoretical 
science, 

A very practical manifestation of 
this theoretical performance of sci- 
ence appears in the working part- 
nership which exists between mod- 
ern science and modern industry. 
“Weapons—technology” dramatizes 
this relationship. Conant, who stood 
in the center of the activity in re- 
search and development in World 
War II, puts the situation like this: 
“To me the fact of prime impor- 
tance is this—in the period from 
1940 to 1945 a whole army of spe- 
cialists was engaged in advancing 
science in a spectacular fashion and 
at the same time was developing a 
new weapon of great military pow- 
This combined activity was a 
are 


er. 


new social phenomenon; we 
still struggling with its consequenc- 
es.” The had in fact be- 


come inventor. Furthermore, his in- 


scientist 


ventions were developed for mass 

production. 
Like scientific activity, 

ducing industry contains within its 


mass-pro- 


own nature a dynamic quality. It 
presses for larger markets, increased 
output and lower costs. The intro- 
duction of automation already ex- 
ercises a profound pressure toward 
larger units of capital investment, 
greater productive efficiency and in- 
creased Industrial leader- 
ship becomes “a way of thinking”. 


output. 


Probably the new General Motors 
Technical Center stands, in its sim- 
ple functional utility, as the symbol 
of the age of advanced technology 
quite as much as the Amiens Ca- 
thedral was representative of the old- 
er ordered Catholic society of Eu- 
rope. It serves as the creative thor- 
oughfare between the university and 
the assembly line. It is the junction 
point where science, engineering and 
the management of mass production 
converge. Within easy distance of 
the assembly line, the center operates 
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as a place where, as Alfred P. Sloan, 
Jr., says, men have “space and time 
to think’. The center is the contem- 
porary cloister. The grouping of the 
buildings themselves expresses the 
there are 
buildings for research, engineering, 


division of specialties: 


design and organization and system. 
Taken together the units constitute 
an industrial temple housing the 
creative activity of a potent contem- 
porary trinity—the scientist in his 
laboratory, the engineer in his draft- 
ing room, and the industrialist in his 
factory. 

Even as science and big industry 
in the throes of automation contain 
within themselves the inner drive to 
dynamic outreach, so the coming 
generation of industrial managers 
represents a new species of leader- 
ship. The new race of men has been 
professionally educated. It has been 
equipped with managerial skills to 
deal with size and complexity. It has 
a growing understanding of human 
behavior in the industrial setting, 
a broader knowledge of theory and 
principles, a grounding in 
techniques, an open-mindedness 
facilitates collaboration. It 
possesses a concern for efficient pro- 


finer 
which 


duction, a competitive cost con- 
sciousness growing and 
scientifically oriented skill in human 
relationships. The magazine Factory 


properly describes the dynamic at- 


and a 


titude of these professional mana- 
gers as one of “galloping dissatisfac- 
tion’’—these men are so constituted 
by the nature of their education for 
their tasks that they are never con- 
tent accept what however 
good, satisfactory. A 
drive toward constant improvement 
is being bred into the blood of those 


to is, 


as dynamic 


responsible for the management of 
heavily industralized society. 

Into the partnership of theoreti- 
cal science and mass-producing in- 


dustry guided by professionally 
trained managers, the “ethic” of 
competition injects still another 


propelling factor. Fair competition 
produces an invigorating climate for 
industrial activity, because essenti- 
ally competition is a drive toward 
excellence. It stimulates each man 


to do his best to rival the best per- 


formance of other highly qualified 
men and groups of men. 


Industrialism .. . 

An Accelerating Tempo 

The theoretical 
science, big industry and profession- 


combination of 
al management, operating within 
the invigorating climate of competi- 
tion, produces more things for more 
people in more places, of better 
quality and at lower prices—at an 
accelerating tempo. The lengthen- 
ing of life, the improvement of 
health and the elimination of drudg- 
ery can all contribute to man’s de- 
velopment as an integrated person- 
ality in the pursuit of happiness 
made possible by the fruitfulness of 
heavily industrialized society. Alfred 
P. Sloan, Jr., says: “The direction 
is always up.” 

Contrary to opinions expressed in 
previous decades to the effect that 
“depersonalized corporation” 
creates a pattern which 
both the manager and the worker 
from “being men in their own 
rights”, heavily industrialized society 
has been operating under pressures 
which have compelled the recogni- 
tion of human values in the indus- 
trial setting. Research begins to iden- 
tify a fundamental spiritual factor 
which makes for industrial morale 
and efficient production. The human 
attribute underlies the whole per- 


the 
prevents 


formance of efficient dollars, effi- 
cient machines and efficient men. 
Concisely stated, this spiritual 


factor is respect for the worth of man. 
In a heavily industrialized society it 
is becoming increasingly clear that 
more interested workers can produce 
more things at lower cost, and that 
industrial performance improves as 
the people who play the roles in the 
productive process themselves be- 
come better persons. Better 
better production—this 
follows when industry is organized in 
such a way that the productive proc- 
ess provides a_ climate the 
growth of persons. While a “more 
efficient” labor factor “better 
production” per se are not wholly 
adequate reasons for respecting the 


men— 
sequen e 


for 


and 
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worth of man, such respect emerges 
as a necessary condition of maximum 
efficiency in contemporary economic 
endeavor. 

Big industry is learning how to 
enlist the co-operation of the whole 
person—his mind, his heart and his 
emotions as well as his hands—be- 
cause it must. A worker is most ac- 
full- 


fledged participant. Gordon Allport 


tive industrially when he is a 
says that a man is most productive 
when he counts as a person, when 
he is busily engaged in using his 
talents, understanding his work and 
having pleasant relations with his 
fellow workers. The operating prob- 
lem of getting work done through 
people turns out to have an under- 
lying ethic which draws on_ the 
worth of the person, relates perform- 
ance to clearly understood goals of 
common effort and creates harmo- 
nious inter-personal relationships in 
the achievement of these goals. The 
sense of personal worth and human 
dignity finds expression in work sit- 
uations which give men opportunity 
to participate and freedom to use 
their minds and talents. Long ago 
Sloan, on the General Motors man- 
agement level, emphasized the crea- 
tive power which emerges from a 
wide decentralization of responsibil- 
ity—to him this reflected the nature 
of free society itself. 

Even executive development pro- 
grams, which for a time presumed 
that managers could be cultivated 
like tomato plants in a hothouse 
and transplanted at will, have run 
into a snag with the discovery that 
men are not developed “in the pas- 
sive voice”. Men develop themselves 
as executives within the environ- 
ment of an efficiently managed busi- 
ness which taps the roots of their 
personal worth and _ encourages 
them to grow—and keep growing. 

The industrial pressures of auto- 
mation promise to increase the im- 
portance of teamwork and human 
collaboration. While automation 
tends to reduce policy and manage- 
nent decisions to a high degree of 
nathematical exactness, the whole 
wrocess of “thinking through” or- 


lers to communicate to machines 


and planning product policies for 
extended markets demands greater 
action, efficient 


unity of human 


teamwork, increased interdepart- 
mental co-operation, and collabora- 
tion in the definition and pursuit of 
objectives. The industrial situation 
makes use of the sense of individual 
personal worth as men together 
achieve common goals. 

While an 


dences of the 


inventory of the evi- 
“togetherness” de 
manded by the technological situa 
tion is impossible here, it needs to 
that GM-UAW 


contract of 1948 recognized the fac- 


be mentioned the 
tor of “progress sharing’. The col- 
lective bargaining agreement stated 
the relationship of man to machines 
in big industry in a classic of the 
“annual improvement factor”. 

Once again, the pressures of the 
industrial situation have developed 
dynamic patterns of human relation- 
ships in “sharing progress”. 


Advanced Technology . . . 
Our Increasing Leisure 


Another contribution of heavily in- 
dustrialized society to man’s pursuit 
of happiness is the increasing quan- 
tity of leisure which advanced tech- 
nology makes possible. Leisure in 
our age is not the privilege of a 
“leisure class” but the possession of 
those who work for a living. Here- 
tofore in all times and places man 
has lived his life under the disci- 
pline of work. The poles of his ex- 
istence were defined by the perform- 
ance of work and recovery from the 
fatigue resulting from work—recov- 
ery which served as a condition for 
more work. Now man faces the situ- 
ation in which he must find a mean- 
ing for life which is not dependent 
upon work as its central feature. 
The new leisure situation is pro- 
viding man with free time. It is re- 
sulting in fuller satisfaction in fam- 
ily, community and religious life. It 
is encouraging the arts of self-expres- 
sion and recovering satisfaction in 
craftsmanship through “handwork” 
and “do-it-yourself” activities. Peo- 
ple are healthier, more lighthearted, 
more interesting to themselves and 
to others. They also have time to 
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devote to public affairs—an area 
once confined to the leisured classes 
who could afford time to devote to 
matters of state and citizenship. 

The heavily industrialized society 
in providing more things for more 
people in more places equips them 
with the income, leisure and spirit- 
ual poise necessary to use and enjoy 
the productive fruits of the system, 
and, as we shall see, necessary to 
acquire them. At the same time 
such a society places a new responsi- 
bility on the inner resources of peo- 
ple, a responsibility, let it be said, of 
which men are in general giving a 
good account. 


Policy Demands . . . 
No Compromise 


A study of heavily industrialized 
society from any angle shows how 
large a contribution it has made to 
American man’s pursuit of happi- 
But while the enjoyment of 
the fruits of the age of advanced 
technology are general, it is import- 
ant to recognize the fact that the 


ness. 
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logic of the heavily industrialized so- 
ciety makes inexorable demands for 
public and private policies necessary 
to sustain its fullest contribution to 
the well-being of free men. Con- 
temporary man cannot take it for 
granted that he can enjoy the fruits 
of the age without contributing to 
the spiritual elements required to 
sustain the pattern. There can be 
no compromise or half-heartedness 
in meeting the requirements of the 
heavily industrialized society. These 
conditions may be discussed under 
ten categories: 

(1) Young Men with Ideas—The 
first requirement of a heavily indus- 
trialized society is for a continuous 
inflow of quantities of high-quality 
young The the 
drafting room and the conference 
table—science, engineering and ad- 
ministration the fresh 
impact of many good minds. Conant 
liked to say that the only thing 
which is better than a young man 


men. laboratory, 


must have 


with good ideas is a younger man 
with better ideas. Competent youth 
must be identified early in the edu- 
cational No ob- 
stacle or social barrier must exist to 


process. economic 
prevent the maximum development 
of their abilities. 

When a fluid 
ciety insistently demands excellence, 


technological _ so- 


it at once rules out selection on any 
basis other than merit. The labora- 
tory, the drafting room, the confer- 
ence table and the assembly line 
are unconcerned about race, creed, 
color, sex, marital status or age—and 
for reasons quite divorced from mor- 
al sentiment. They demand superior 
performance for their optimum pro- 
duction. 

(2) Open Road to the Top The 
second requirement is for a mobile 
and non-stratified society which 
keeps open a roadway to the top 
talented and ambitious youth. 
Such a society implies an arrange- 
ment which provides what Charles 
“a democracy of 


for 


Eliot described as 
opportunity and an aristocracy of 
achievement”. In such a society po- 
sition is not determined by accident 
of birth. A mobile society is essential 


to the proper functioning of the in- 
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dustrial order in an age of advanced 
technology. 

(3) Fair Competition—The third 
requirement is for a climate of com- 
petition which stimulates good men 
to rival the best performance of other 
excellent men. Under the invigorat- 
ing but strenuous pressures of fair 
competition there is a constant up- 
ward push toward excellence in per- 
formance. A free and mobile society 
becomes a playing field on which 
performers who have enjoyed equal 
opportunity in preparation match 
their abilities in contest. Conant has 
often said that our problem is to op- 
erate our private enterprises and 
our political institutions so that our 
society will be in fact competitive 
and thereby increasingly productive 
of the goods and services required. 

(4) Free for Ideas—The 
fourth requirement is for a free and 
unmolested forum for the discovery 
and discussion of ideas. A heavily 
industrialized society which relies 
upon the scientist and the engineer 
looks forward. It is open-minded 
and unbound by tradition. It is 
experimentally objective. Such a so- 
ciety has no place for thought- 
control and the enforcement of or- 
thodoxy. A heavily industrialized so- 
ciety subscribes to the premises of 
old-fashioned tolerance of ideas. 


Forum 


the whole structure of a 
heavily industrialized society de- 
pends upon full and free communi- 


Indeed 


cation. “Secrecy and science’, said 
Conant, “are fundamentally anti- 
thetic propositions.” Government 


especially must be watched so that 
it does not use its power to prevent 
the free circulation of ideas. From 
his experience, Conant de- 
scribed what happens “behind the 
na- 


own 


veil” when science becomes a 
tional secret: complete failure of 
between the scien- 


the secret 


communication 
tists involved in under- 
taking the public; 
complete failure of scientists and en- 


and general 
gineers to discuss new proposals; and 
failure to have adequate appraisals 
of the significance of each year’s ad- 
vance. Again, in the public forum 
political leaders must arrive at de- 
cisions on the basis of scientific testi- 


mony which they may not fully un- 
derstand, since scientists give their 
testimony leaders in 
secret. Those who are competent to 
discuss matters cannot do so because 
of security regulations. Although 
Conant recognized the momentary 


to political 


necessity for such secrecy, he felt that 
free men must be aware of the condi- 
tions imposed on some phases of “an 
activity that 
can ill afford to damage”. 


industrialized society 

While provision for the free cit 
culation of ideas is necessary to the 
life of science, it is of fundamental 
importance in the life of a univer- 
sity. At Harvard Conant took the 
position that a spirit of tolerance 
which allows the expression of all 
scholarly opinions, however heret- 
ical they may be, is a condition of the 
university 


existence of a upon 


which a heavily industrialized so- 


ciety must increasingly rely. “On 
this point,” he said, “there can be 
no compromise. We are either 


afraid of heresy within our univer- 
sities or we are not. If we are afraid, 
then there will be no adequate dis- 
cussion of the great questions of the 
day, no fearless explorations of the 
basic problems forced on it by the 
age in which we live. The world 
cannot have it both ways; either the 
professors live in ivory towers and 
their teaching and thinking have no 
relevance to the times in which they 
live or the professors are going to 
have views which somebody will not 
like. It would be a sad day for the 
United States if the tradition of dis- 
sent were driven out of the univer- 
sity, for it is freedom to disagree, to 
quarrel with authority on intellec- 
tual matters, to think otherwise, 
that has made this nation what it 
is today.” 

He went further: “Our industrial 
society was pioneered by men who 
were dissenters, who challenged or- 
thodoxy in some fields and chal 
lenged it successfully.” 

(5) Flow of Dependable Income 

The fifth requirement for the wel 
fare of heavily industrialized society 
is a steadily increasing current of 
consumer spending. The stability of 
free industrial society depends on 
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the steadily increasing flow of in- 
come to people who spend money. 
The achievement of such a steady 
and dependable income has become 
a special objective of organized la- 
bor. Alfred P. Sloan, Jr., says that a 
great corporation must respect the 
economic formula that production 
is equal to consumption plus active 
savings. Paul Hoffman __ insisted 
through the years of his leadership 
of the Committee for Economic De- 
velopment that the stability of a 
free economy depends upon the cre- 
ation of conditions which encourage 
the raising of real wages and gov- 
ernmental fiscal policies which con- 
tribute to this objective. Hoffman 
has gone so far as to say that the 
outcome of the economic struggle in 
this world will be 
mined by the command of the com- 


divided deter 


mon man over economic goods and 
“The 


raises real wages will win out.” 


services. system which best 

(6) Human Being Not a Com- 
modity—The sixth requirement is 
recognition of the fact that the hu- 
man being has intrinsic worth and 
dignity. Man is not a commodity to 
be bought and sold on the market. 
A moral the 


practical movement to raise the dig- 


exposition supports 
nity of the working man. Looking 
the strikes of 
1936 and 1937 from the perspective 
of the 1950's, Walter Reuther 
that most of the struggles were 


back on sit-down 
said 
sim- 
ply “for the right to sit down and 
talk about workers’ problems” and 
“to establish the right of American 
citizenship in the great industries of 
America”. 

(7) Inevitability — of 
Bigness—The 


Corporate 
seventh requirement 
of heavily industrialized society is 
for the recognition of the inevitabil- 
ity of corporate bigness. Industrial 
society, in process of automation, de- 
mands vaster aggregations of capital, 
vaster supplies of working and de- 
velopmental money, command of 
yutstanding talent, and new equip- 
ment for mass production at lower 
osts. The facts of life in our tech- 
nological age require a new public 
policy on industrial bigness. Believ- 
traditional 


ng that assumptions 


about bigness are outmoded and 


unrealistic, Sloan speaks for a hea 


ily industrialized society when he 


points out the fact that bigness in 


size does not mean monopoly in the 
market. On the contrary, large scale 


enterprise may actually intensify ri 


valry in the market as 
units become more determined, vig 
orous and steady in their competi- 
tion with one another. 

the 


dustrial bigness under modern con- 


However, inevitability of in 


ditions places a heavy responsibility 


on industrial leaders to hold eco 


nomic power under the discipline 


of values which sustain fair com- 
petition and affirm human worth. 
Unless positive policies are exercised 
the 
complexity of modern economic en 


militate 


by industrial leaders, size and 


terprises against organi 
unity in society through a tendency 
toward depersonalized human rela 
tionships. Smaller groups then tend 
to be overwhelmed by the imperson 
al domination of the larger group. 
Indeed the safeguarding of smaller 


economic societies and small! busi- 


nesses is a sine qua non if we are 
not to be submerged in an “imper- 
sonalized bigness particularized in 
big business, big government, and 
big labor’. Small business units need 
to exist as a necessary counterpoise 
to the gigantic size dictated by the 
needs of such production areas as 
steel, automobiles and machinery. 
the 


spread of automation will strength- 


There is reason to believe that 
en the competitive position of the 
small company. 

(8) Freely 
al Community—The eighth require- 


Trading Internation 


ment is for a movement toward a 


freely trading international com- 
munity. Sloan goes so far as to favor 
“open competition everywhere”. In- 
deed, by nature, the heavily indus- 
trialized society is so constituted that 
its profitable operation furthers the 
geographical range and increases the 
the 
world. The demands of factories for 


scope of interdependence in 


raw materials on the one hand and 


mass markets on the other create 


pressures which encourage “world 


thinking’. Modern wealth depends 


corporate 
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upon “keeping the traffic moving”, 
upon the gigantic flow of goods and 


services across the floating arteries 


The 


production of wealth is a “common” 


of intercourse around the earth. 


and by no means an _ exclusively 


“national” quest. Nations cannot 


live alone—except in autarchy which 
depresses rather than raises the 
standard of living within a 

The 


the world, as the underdeveloped 


state. 
global interdependence of 
countries are brought more fully in- 


to the orbit of the heavily indus- 
trialized society, is further advanced 
by investments which move beyond 
national boundaries. The extension 
of financial credit and the sharing 
of “know-how” combine to encour- 
age the development of industrial 
facilities, thus providing ever more 
goods to more people in geometric 
ratio. Interconnecting economic re- 
lationships emerge which transcend 
the 


industrialized 


national states. Hence within 
nature of the heavily 
society there exists a “push” toward 


an orderly, peaceful and prosperous 


world. 
(9) Literate Citizenry with Civil 
Courage—The ninth requirement 


is for a literate and active citizenry 
possessed of civil courage coupled 
with eternal vigilance. Economic il- 
literacy and political apathy are dan- 
gerous twins in a free society. Men 
must have convictions and act upon 
Paul 


said, which will “walk up and down 


them, convictions, Hoffman 


in the hearts of men”. Thomas 


Paine said that “an army of prin- 


ciples will penetrate where an army 


of soldiers cannot; it will succeed 
where diplomatic missions would 
fail; it will march on the horizon 


of the world and it will conquer”. 
Sloan, indeed, recognized that even 
a great corporation must become 
Conant has 


increasingly articulate. 


urged men to act with “civil cour- 
age’’, which is defined as a quality of 
mind which enables a citizen to en 
counter danger and difficulty with- 
out fear and with firmness. In po- 
litical society “the private citizen” 
occupies the most important of all 
“public offices’. It is his obligation 


to fight for governmental and indus 
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trial policies which foster the cli- 
mate of prosperity and freedom. Er- 


nest Hocking has well said that 


“there is no security for liberty at 
any time under any regime except 
in the reality of individual con- 
science”. 

(10) Spiritual Poise—The tenth 
requirement is for spiritual poise. 
This can be defined as a positive 
outlook, a disciplined character, and 
an attitude of outreaching helpful- 
which leads one into 


ness, person 


immediate, personal and _ fruitful 


contact with others. American man, 


inundated with contemporariness, 
needs to express ideals in his life 
which join the American tradition 
with the ages-long perspective which 
is man’s heritage from Palestine 
and Greece. Man needs to transcend 
himself and to stand with a humble 
and contrite heart before his Maker 
As one Cleveland executive put it, 
modern man needs “skyhooks”’. 

within his 


American has 


grasp 
forged into a significant culture ade- 


man 


the elements which can be 


quate for an age of heavy industry. 


Guided by wise policy and display 
ing the courage to sustain it, a heav- 
ily industrialized society may within 
this century provide the material 
support to assure all men of their 
which 


inalienable rights, 


are “life, liberty, and the pursuit of 


among 


happiness”. Out of a period of ten- 


sions and inventions the positive 
pressures of heavily industrialized 
society are at work to define an 
image of man which recognizes the 
intrinsic worth of the person within 


the context of the machine 


Opinion of Professional Ethics Committee 


OPINION 291 


(Adopted August 1, 1956) 
ADVERTISING—LAWYERS REFERRAL SERVICE—The publicity in connec- 
tion therewith need not include a statement that the service is designed for 


persons of the low income group. 
ADVERTISING—LAWYERS 


REFERRAL 


SERVICE—PANEL—Need not 


necessarily exclude non-members of the association from participation therein. 


ADVERTISING—LAWYERS 


REFERRAL SERVICE—FINANCING—Mem- 


bers of the panel may be required to assist in financing on a reasonable basis. 


® The Standing Committee on Law- 
yer Referral Service has asked the 
Committee to make a formal ruling 
on the following three questions: 

1. Is there any requirement in con- 
nection with the publicity which is 
given to a lawyer referral plan that 
there be included a statement that 
the service is designed for “persons 
in the low income groups’? 

2. May a bar association, in pub- 
licizing a lawyers referral service, ex- 


clude non-members of the associa- 
tion from participation in the 
panel? 


9 


3. May the Association require 
members of the panel to assist in the 
financing of the service, either by a 
flat fee or a sliding scale charge 
based on the fees derived from the 
panel members from the cases re- 
ferred to them? 

Canon 27 

997 


191, 205, 227. 
® The Opinion of the Committee 


was stated by Mr. DrinKER, Messrs. 


Opinions 179, 
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ELLIS, JOHNSON, JONES, F. M. MIL- 
LER, S. MILLER, JR., VAN DusEN and 
WUERTHNER concurring. 

Replying to the 
order: 

1. After 
and opinions by a number of mem- 
bers of the Association thoroughly 
familiar with the operation of law- 
yers referral plans, the Committee 
is of opinion that in the publicity 
to be given by bar associations to 


questions in 


considering statements 


such plans there need not be in- 
cluded a statement that the service is 
designed for persons in the low in- 
come groups. 

2. In setting up a referral serv- 
ice plan, it is essential that the bar 
association see to it that the mem- 
bers of the panel are competent to 
advise on the legal problems submit- 
ted to them; at the same time, it is 
essential that the plan should not 
operate and that it should not ap- 
pear to operate for the benefit of 
any group of lawyers. 


The Committee does not deem it 
proper to lay down any hard and 
fast requirement as to whether the 
panel shall or shall not be confined 
to members of the bar association. 
In the case of some bar associations 
such a provision would be reason- 
able; in the case of other associa- 
tions it might not. This matter is 
within the reasonable discretion of 
the bar association setting up the 
panel, the 


observing principles 


above stated. 

The statement in Opinion 227 to 
the contrary is hereby modified. 

5. May the association require 
members of the panel to assist in the 
financing of the service, either by a 
flat fee or by a sliding scale charge 
based on the fees derived from the 
panel members from the cases re- 
ferred to them? 

The financing of the plan should 
be under the control of the associa- 
tion setting it up. Registrants may 
be required to contribute to the ex- 
pense of operating it by a reason 
able registration charge or by a rea 
sonable percentage of fees collected 
The latter 
would: not, in the opinion of the 


by them. arrangement 
Committee, constitute a violation ol 
Canon 34. 

Except as above, the Committee 
reafirms the principles laid down in 


Opinions 179, 191, 205 and 227 


aal. 
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Income ‘Taxation: 


Administration Procedures 







by L. Karlton Mosteller - of the Oklahoma Bar (Oklahoma City) . 


® In this article, Mr. Mosteller speaks of the average taxpayer’s ignorance of the 
“colossal nebulosity and impenetrable density” of the Internal Revenue Code— 
and certainly there are many members of the Bar to whom the Code is both colos- 
sally nebulous and impenetrably dense. Mr. Mosteller has written a step-by-step 
account of the administrative procedure of the Office of the District Director which 
is designed to shed as much light as possible for the weary lawyer whose client has 


an income tax problem. 





# Except for tax returns relating to 
alcohol, tobacco, firearms, narcotics 
and wagering taxes, all federal tax 
returns are examined by representa- 
tives of the Office of the District 
Director. These examinations are 
made by the Audit Division of that 
office. The Office Audit Branch of 
the Audit Division makes examina- 
tions of returns by correspondence 
and by requesting the taxpayer to 
appear at the local Internal Reve- 
nue office with his records. The Field 
Audit Branch of the Audit Division 
makes examinations of returns in all 
cases where it is deemed necessary 
for the examining officer to go to the 
taxpayer's home or place of business. 
The examining officers of both 
branches of the Audit Division are 
organized into groups. Each group 
has a group supervisor. The group 
supervisor acts as administrator and 
technical supervisor to the examin- 
ing officers assigned to him. 

In the course of making examina- 
tions, the examining officers fre- 
quently consult with their group 
supervisors. In addition to this, the 


examining officer may request that 
specialized personnel be assigned to 
assist him in the examination. Spe- 
cialized personnel may be an engi- 
neer revenue agent or a special agent 
from the Intelligence Division of the 
Internal Revenue Service, this Divi- 
sion being a part of the office of the 
District Director. 

The examining officer may also in- 
itiate a letter to the Washington Of- 
fice of the Service requesting techni- 
cal advice. Frequently, it is to the 
advantage of the taxpayer to encour- 
age the examining officer to do this. 
In those cases where requests are 
made for technical advice by the ex- 
amining officer, an opportunity is af- 
forded to the taxpayer to file a brief 
and to also have a hearing in the 
Washington office, if, upon consider- 
ation, that office is inclined to advise 
the examining officer adversely to 
the position taken by the taxpay- 
er. The taxpayer's representative 
should not pass up the opportunity 
for a conference in Washington on 
the theory that a brief will do as 
good a job as a personal appearance. 


here is no substitute for a direct 
personal exchange of ideas and view- 
points. Aside from this, there are 
many instances where a conference 
in Washington develops facts radi- 
cally changing the result. This is so 
primarily due to the fact that there 
is no way for a taxpayer or a tax- 
payer's representative to know the 
Washington hip-pocket law or the 
unwritten philosophy underlying or 
giving rise to the Washington atti- 
tude. Unfortunately, the examining 
officer is in about the same predica- 
ment. 

It would appear that the taxpayer 
or his representative may not direct- 
ly initiate a request for Washington 
consideration. This can be brought 
about only by an examining officer 
or his superiors. All that a taxpayer 
is able to do is to attempt to per- 
suade the examining officer that the 
case should be submitted to the 
Washington office. In the past, these 
requests have not been very numer- 
ous. It would appear that in many 
instances, examining officers and pos- 
sibly their superiors are disinclined 
to request Washington for assistance 
in the belief that too many such re- 
quests would be taken as evidence of 
weakness or indecisiveness on their 
part. It appears the so-called Wash- 
ington Post review of reports pre- 
pared by examining officers has been 
or will shortly be entirely eliminat- 
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ed. There are nine separate Internal 
Revenue offices in the country. In 
order to avoid the development of 
nine separate Internal 
Services, each administering its own 
interpretations, policies and views, it 
would appear that it is going to be 
necessary for the Commissioner to 
encourage examining officers and 
their immediate superiors to consult 
Washington more often than they 
have been doing, or take other steps 
to bring about and maintain uni- 
formity in the administration of the 
internal revenue laws. 


Revenue 


The Appellate Division .. . 
Nine Separate Regions 

There are nine Appellate Division 
regions with headquarters in Atlan- 
ta, Boston, Chicago, Cincinnati, Dal- 
las, New York City, Omaha, Phila- 
delphia and San Francisco. The 
authority of the Regional Appellate 
Divisions is derived directly from the 
Commissioner of Internal Revenue 
in Washington. The operations of 
the Regional Appellate Divisions are 
under the Regional Commissioners. 
Each Regional Appellate Division is 
headed by an Assistant Regional 
Commissioner. Each of the Regional 
Appellate Divisions contains one or 
more offices in addition to the head- 
quarters offices. A Regional Appel- 
late Division covers from four to ten 
Internal Revenue districts. The Ap- 
pellate Divisions do not conduct in- 
vestigations and exercise no fact- 
function. Their primary 
purpose is to settle tax cases. Their 


finding 


authority in this respect is much bet- 
ter established than the settlement 
authority of the examining officers 
and the group supervisors employed 
in the District office. 
When an Appellate Division con- 


Director's 


cludes its consideration of a case, it 

marks the end of possible settlements 

through administrative procedures. 
Rule I of the published Rules of 

Practice and Conference Procedure 

before the Technical Staff (now the 

Appellate) reads, in part, as follows: 
It shall be the duty of the conferee to 
determine the correct amount of the 
tax, with strict impartiality as between 
the taxpayer and the Govern- 
ment. ... 
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Rule II of the published Rules of 
the Appellate Division relating to 
settlement policy reads as follows: 

Settlement Policy. In recognition of 

the difference between abstract theory 

and . practical administration, where 
substantial uncertainties exist either 
in law or in fact, or both, as to the cor- 
rect application of the law to the whole 
record of a controversy, the Appel- 
late Division will give serious consid- 
eration to an offer of settlement of 

a dispute on a basis which fairly re- 

flects the strength or weakness of the 

opposing views. However, no settle- 
ment will be countenanced based up- 
on nuisance value to either party. 

Effective July 1, 1953, authority 
was delegated by the Regional Com- 
missioner to the Associate Chiefs of 
the Appellate Divisions in charge in 
each appellate office, equal to the au- 
thority previously delegated only to 
the head or chief of a division prior 
to that date. Under this delegation 
of authority, the Acting Assistant 
Chief in each office of each of the 
Appellate Divisions, in the absence 
of the Associate Chief, has authority 
to settle cases involving net tax de- 
ficiencies or net Over-assessments up 
to $50,000. 


Agreed Cases . . . 
The Examining Officer 
At the conclusion of an examination 
of the tax return, the examining of- 
ficer briefly advises the taxpayer of 
his findings and proposed adjust- 
ments. This is true generally in the 
case of a correspondence or office ex- 
amination or a field examination of 
the return. At the same time, the ex- 
amining officer extends to the tax- 
payer an opportunity to execute a 
formal agreement accepting the find- 
ings and proposed adjustments. 
The form used by the examining 
officer in the District Director's office 
is known as Treasury Department 
Form 870. In those cases where set- 
tlement is made on Form 870, inter- 
est on the deficiency stops within 
thirty days from the date such form 
is filed with the examining officer. 
Interest does not begin to run again 
unless the taxpayer fails to pay the 
tax upon receipt of notice and de 
mand from the District Director. It 
is a good practice to date Form 870 


on the date it is filed with the exam 


ining officer and at the same time ob- 
tain some acknowledgment from the 
examining officer of the filing date. 

The execution and filing of Form 
870 leaves the Government legally 
free to make further tax 
ments.2 Likewise, it leaves the tax- 


assess- 


payer legally free to sue for refund 
even though the sum sued for may 
be exactly the same as the amount 
set forth in Form 870.8 

The execution and filing of Form 
870 in effect waives the right of the 
taxpayer to receive a statutory notice 
of deficiency and also his right to pe- 
tition the United States Tax Court. 
After 


ceives a duly executed Form 870, he 


the examining officer re 


prepares a report, usually referred 
to as the RAR (Revenue Agent's 
Report) . This report consists of two 
The 


with brief explanations and the re- 


parts. sroposed adjustments 
| pro] J 


sulting tax computations are set 
forth in one part of the report. This 
is the part of the report which ul 
timately is received by the taxpayer. 
The other part of the report usually 
takes the form of a transmittal letter 
prepared by the examining officer. 


It is often called the confidential 


part of the report. Even though 


called confidential, it usually con- 


tains nothing new, merely reciting 
the facts, issues, conferences and ar- 
guments. 

The examining officer submits his 
report together with Form 870 and 
the case file to his group supervisor. 
Upon approval of the group super- 
visor, the report together with Form 
870 and the case file are submitted to 
the review group in the Audit Di- 


1. Moore v. Cleveland Ry. Co., 108 F. 2d 
656 (6th Cir. 1940). 

2. For a thorough discussion of Forms 870 
and 870-AD, see Butkin, “Informal Federal 
Tax Settlements and Their Binding Effect”, 4 
Tax L. Rev. 477 (1949); Weaver, “Is Your Tax 
Case ‘Settled’?” 39 A.B.A.J. 415 (1953); Good- 
rich and Redman, “Procedure Before the Bu- 
reau of Internal Revenue,” American Law In- 
stitute, 2d ed. 1953; Ohl, “Implications of 
Form 870 and Related Tax ‘Settlements’”’, 11 
Unrv. or Prrrssurcn L. Rev. 173 (1950); Em- 
manuel, “Effect of Waivers in Federal Income 
Tax Cases," Untv. or Firorma L. Rev. 176 
(1950). 

See also Payson v. Commissioner, 166 F. 2d 
1008 (2d Cir. 1948): Jones v. Herber, 198 F. 2d 
544 (10th Cir. 1952); Joyce v. Gentsch, 141 F. 
2d 891 (6th Cir. 1944); Lewis v. Reynolds, 284 
U.S. 281 (1932); G.C.M. 2010, VI-2 C.B. 85. 

3. Jones v. Herber and Joyce v. Gentsch, 
supra note 2 
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vision of the Office of the District 
Director. If the proposed report is 
approved by the group, a 
copy of the report is sent to the tax- 


review 


payer and the case will thereupon 
stand closed. 

Generally speaking, if the 
posed report of the examining officer 


pro- 


is questioned or disapproved either 
by the group supervisor or by the 
review group, it becomes an una- 
greed case and the procedure estab- 
lished for such cases is followed. 
There is no provision for the tax 
payer or his representative to appear 
before the review group in the Audit 
Division of the Office of the District 


Director. 


Unagreed Cases .. . 
The Group Supervisor 


In those cases where the taxpayer is 
not in agreement with the findings 
and adjustments proposed by the ex- 
amining officer or declines to execute 
a Form 870, the examining officer 
advises the taxpayer of his right to 
an informal conference with his 
group supervisor. At the same time, 
the examining officer furnishes the 
taxpayer a brief statement of the 
proposed adjustments and _ instruc- 
tions for making arrangements for a 
conference with the group supervis- 
or. At about the same time, the ex- 
amining officer submits to his group 
supervisor a copy of the statement 
furnished to the taxpayer. 

Upon receipt of a request for a 
conference, a date is set by agree- 
ment between the taxpayer and the 
group supervisor. Usually the group 
supervisor acts as the conferee; how 
ever, the conference may be conduct 
ed by any representative of the Office 
of the District Director delegated to 
do so. The examining officer may or 
may not attend this conference. The 
taxpayer may appear with or with- 
out representation and witnesses 
may also be present to assist in es 
tablishing the facts. 

Conferences with the group super 
visor occur prior to the final prepa 
ration of the report of the examining 
officer, also prior to the issuance of 
the so-called thirty-day letter by the 
District Director and prior to the 


filing of a written protest to the pro- 
posed findings and adjustments of 
the examining ofhcer. The principal 
purposes of the conference with the 
group supervisor are to fully develop 
the facts and reach an agreement as 
to the proposed adjustments and the 
resulting tax deficiency or over-assess 
ment. Also at these conferences, the 
group supervisor explains to the tax- 
payer the basis for the proposed ad- 
justments as found in the law, the 
regulations and the decisions. These 
conferences are conducted with as 
few formalities as possible. 

Incidentally, the District Director 
may deny the group supervisor con- 
ference in any case where the assess- 
ment or collection of the proposed 
tax is deemed in jeopardy, for exam- 
ple, where the statute of limitations 
for assessment is about to expire. 

If the conference with the group 
supervisor results in agreement, the 
taxpayer executes and files Form 870 
with the group supervisor. In this 
situation, the examining ofhcer pre- 
pares his report giving effect to the 
agreement and the entire file is then 
submitted to the review group of the 
Audit Division by the group super- 
visor. If the review group approves 
the settlement, the case is ready for 
closing and a copy of the report of 
the examining officer is sent to the 
taxpayer. 

If the taxpayer declines to agree 
with the proposed adjustments and 
the resulting tax deficiency or over- 
assessment, or fails to request a con- 
ference with the group supervisor, 
the examining officer completes his 
report and submits it to his group 
supervisor for approval. After the 
group supervisor approves the re- 
port, it is submitted to the review 
group for its consideration. After the 
review group has completed its con- 
sideration of the report, a copy is 
sent to the taxpayer with the so- 
called thirty-day letter. If the review 
group concludes that changes should 
be made in the report, such changes 
are reflected in the copy of the re 
port sent to the taxpayer 

The thirty-day letter grants the 
which he 
upon one of three 


taxpayer thirty days in 


may decide 
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L. Karliton Mosteller received his prep- 
aratory education at Georgetown Uni- 
versity and his legal education at Na- 
tional University, in Washington, D. C. 


After military service in Worid War I, 
he was employed by the Bureau of In- 
ternal Revenue, entering private prac- 
tice in 1924 in Washington. He has 
practiced in Oklahoma City since 1940. 





courses of action. 

First, the taxpayer may prepare 
and file a formal protest with the 
District Director and, at the same 
time, request that the case be trans- 
ferred to the Appellate Division. 
All such formal protests must be un- 
der oath. 

Second, the taxpayer may obtain 
the issuance of the so-called ninety- 
day statutory deficiency notice by 
request or by failing to respond 
within the thirty-day period speci- 
fied in the thirty-day letter. The 
statutory deficiency notice, when is- 
sued, gives rise to the right to file a 
petition in the Tax Court of the 
United States. In lieu of filing such 
a petition, the tax may be paid and, 
following such payment, the tax- 
payer may file a claim for refund 
and, upon rejection of such claim 
or at any time after the expiration 
months from the date on 
which this claim is filed, sue in the 


of six 


District Court on the claim for re- 
fund. 


Third and finally, the taxpayer 
may execute Form 870, enclosed 
with the thirty-day letter, file the 
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same with the District Director and 
thereby close the case. 

The same three courses of action 
are available in all cases where the 
fails to reach an 


taxpayer agree- 


ment at the conference with the 


group supervisor. 


The Protest... 

Some Considerations 

Treasury Department Form 1292 ac- 
companies the thirty-day letter. It 
outlines the requirements which 
must be met in the preparation of 
the protest. 

Some hold to the view that a skel- 
eton protest is preferable. Some of 
the reasons given for this view are— 

(a) The with the 
group supervisor may strongly in- 


conference 


dicate that there is no possibility of 
a settlement and, consequently, that 
the case must be litigated. Govern- 
ment personnel are not educated to 
any appreciable extent as to the ar- 
guments which may be made on be- 
half of the taxpayer. 

(b) It affords more time to be- 
come familiar with the case before 
submitting any written statement as 
to the facts. 

(c) The taxpayer or his repre- 
sentative may have an opportunity 
to obtain the initial reactions of the 
Technical Adviser of the Appellate 
Division before committing the tax- 
payer to any particular theory of 
the law and facts. 

There are risks in a protest which 
is too sketchy. For example, it may 
lead the Technical Adviser in the 
Appellate Division to suspect that 
something is being concealed or that 
the taxpayer has something to hide. 
Many officials of the Internal Rev- 
take the that a 
skeleton protest prevents the Tech- 


enue Service view 
nical Adviser from adequately pre- 
paring himself for a conference and, 
accordingly, such protests unneces- 
sarily delay consideration. In any 
case, written requests for more com- 
plete protests are becoming numer- 
ous where skeleton protests are filed. 

Generally, all points or issues, 
whether strong or weak, should be 
covered in the protest. However, in 


the case of an issue which is trivial, 
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it is the better practice to omit it. 
On the other hand, if the examining 
officer raises a petty issue, then there 
is very little to be lost by covering 
a trivial issue in the protest. All is- 
sues raised in the protest should be 
urged in the conference. 

There are many instances where 
it develops that inclusion of a weak, 
although very real issue, in a protest 
proves very advantageous. This may 
come about by reason of an under- 
valuation of the issue or by reason 
of something contained in a confi- 
dential Internal Revenue Service 
policy which converts what other 
wise might be a weak issue into a 
strong issue. Also, there is always a 
possibility of later decisions, rulings, 
legislative developments or other 
factors which may add substantially 
to the strength of a weak issue. Of 
course, there is a possibility that a 
weak issue may prove helpful for 
trading purposes against some 
equally weak issue raised by the 
Government. There is also the pos- 
sibility that a weak issue may be 
stated in such a way as to attract 
special attention and evoke the sym- 
pathy of the Technical Adviser. 

Finally, as to the protest, there 
are instances where upon review of 
the Office of the Dis- 
trict Director, that office will retain 


the same in 


jurisdiction of the case for the pur- 
pose of closing it favorably to the 
taxpayer. Ordinarily, however, the 
procedure is, upon receipt of a pro- 
test, to review the same in the Office 
of the District Director and, in line 
with the request contained in the 
protest, to submit the same to the 
Appellate Division, 

In those cases where no agree- 
ment is reached with the Audit Di- 
vision of the District Director’s Office 
and a protest is filed with that Office 
requesting consideration by the Ap- 
pellate Division, such cases are some- 
times referred to as protest or pre- 
ninety-days cases. In those cases 
where petitions are filed with the 
United States Tax Court, such cases 
“docketed”’. Both 


the protest and the docketed cases 


are classified as 


move to the Appellate Division as 
it has jurisdiction to act for the 


Commissioner of Internal Revenue 


in all such cases. 

In conferences settlements 
made with the Appellate Division, 
the Assistant Regional Commission- 
er and the Associate Chiefs stand 
in the shoes of the Commissioner 
of Internal Revenue for all practical 
purposes. As previously indicated, 
there is no further administrative 
appeal from their decisions to any 
other officer of the Internal Reve- 
nue Service. The authority delegated 
to the Appellate Division covers all 
taxes dealt with by the Audit Divi- 
sion of the District Director’s Office. 
Therefore, as previously indicated, 
it does not cover the alcohol, tobac- 
co, firearms, narcotics and wagering 


and 


taxes. 

The principal objectives sought 
to be accomplished through the es- 
tablishment of the Appellate Divi- 
sions as independent from the Offices 
of the District Directors are (a) pro- 
vide a further and more independ- 
ent review of actions proposed by 
the examining officers and accom- 
plish a final settlement by agree- 
ment whenever possible; and (b) in 
those cases where no agreement is 
reached, to develop a sound, clear- 
cut and defensible basis upon which 
to base the issuance of the statutory 
deficiency notice. 

Generally, within thirty days after 
receipt of a case, the Appellate Di- 
vision arranges a conference with the 
taxpayer or his representative. It 
will allow a reasonable time for the 
submission of additional informa- 
tion and an opportunity for addi- 
tional discussion of the merits of the 
issues involved. 

Following the receipt of a protest 
case in the Appellate Division, the 
Associate Chief of the Division will 
examine the case and assign it to a 
Technical Adviser in the light of 
the complexity of the case and the 
experience and capabilities of the 
Technical Adviser. The Technical 
Adviser reviews the case and advises 
the taxpayer that his case has been 
received in the Appellate Division 
and that a conference may be sched- 
uled on a date mutually satisfactory 


(Continued on page 1175) 
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The Good Law School: 






Pipedreams of a Lawyer from ‘'wo Continents 


by Reginald Parker + Professor of Law at Willamette University 


® Professor Parker’s dream of what a truly “good” law school would be like leads 
him to a discussion of American law schools and their European counterparts where 
he himself received his education. His opinions will no doubt find hearty support 
from many of his fellow teachers of law. This article is taken from an address 
delivered in 1954 on the occasion of his initiation by the McNary Inn as an Hon- 
orary Member of Phi Delta Phi, international legal fraternity. 





® As a lawyer of both Europe and 
the United States, I have had the 
opportunity to compare the Conti- 
nental civil law with our common 
law. I have, on another occasion, 
tried to demonstrate that the differ- 
ence between the two systems lies 
not so much in a difference in the 
content of the law but rather in the 
approach to it. 

Law, so the historical school has 
taught us, is nowhere a set of norms 
that 


universal validity. Rather, it is every- 


could be called “good” with 
where the outcome of a historic proc- 
ess. What is good law here—as, for 
instance, in the opinion of many, 
jury trials in civil cases—would be 
decried as bad in other countries. 
Even social legislation with its goal 
of benefitting the masses cannot well 
be adopted from foreign countries. 
Foreign law must be re-thought. Un- 
less one can present the whole pic- 
from any 


ture, one should refrain 


comparative-legal statement. Com- 
parative negligence, for instance, as 
the Europeans have it, sounds like 


i fine thing—as a matter of fact, it 


was invented in Austria strictly as a 
product of “natural” law and jus- 
tice?—but 
tion on the spot, one finds easily that 


if one studies the situa- 


plaintiffs are much worse off over 
there than here despite our harshet 
contributory negligence defense; 
and that without the comparative- 
negligence rule a European claimant 
(aside from cases of absolute liabil- 
ity) would not very often recover 
anything. 

Different approaches to law will 
create different schools. As a matter 
of fact, our legal system avoided law 
schools for many centuries. It is one 
of the most outstanding criteria of 
the common law that, until Black- 
stone, English law was not taught 
in any organized, school-like fashion. 
Civil law—by which I mean the late 
medieval and modern Central and 
Western European® system of law— 
on the other hand, could not have 
existed without law schools. As was 
so aptly pointed out in an old Lou- 
isiana case, the civil law has been 
developed by legal scholars “emi- 


nent for their learning’’—by profes- 


sors and not by judges.* The latter 
are expected to apply the law as laid 
down by /a doctrine. If a Continen- 
tal lawyer speaks of a “correct view” 
or even a “majority view’, he is 
usually referring to scholarly writ- 
ings rather than to court decisions. 
And his Herr Professor is far above 
the judge socially and, as well, as 
far as his salary is concerned. This 
of course explains the much higher 
esteem in which a law school—or any 
school at that—is held in France or 
Germany than here. 

In other words, as long as teach- 
ing, particularly university teaching, 
is regarded by Europeans as a highly 
desirable social position—the salary 
of a full university professor in Vi- 
enna was inferior only to that of a 
cabinet member—their schools will 
be “better” than the places of higher 
and not so high learning in this 
sentiment 


Vienna we 


country, where such a 


does not prevail. In 


called a Gymnasium® “good”, be- 
cause it had outstanding teachers, 


and not because it was air-condi- 


tioned or had a good “gym”. 


However, sint ut sunt aut non 


1. Parker, The Criteria of the Civil Law, 
7 Tue Jurist 140 (1947). 

2. Austrian Civil Code of 1811 §1304. And 
see F. H. Lawson, Neciicence in tHe Cryin 
Law 187 (1950). 

3. Including some of their present or former 
colonies 

4. Saul v. His Creditors, 5 Martin, N.S. 569 
(La. 1827). 

5. The university-preparatory secondary 
school of some European countries, in France 
called lycée 
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sunt. Let them be as they are or they 
are not. America is not Europe, and 
our lack of certain things is the his 
toric outcome of certain conceptions 
that we do not want to miss, such as 
the idea that men are equal. Hence 
I am alluding to Europe only be- 
cause, though born in this country, 
I had 
though we cannot imitate foreign 


my education there; and 


systems, we can learn from them. 


A “Good” Law School . . . 
The European Tradition 


What, then, might be a “good” law 
school in the United States? In Eu- 
rope a law school—not even called a 
rather a Fakultaet, a 


“school” but 


department we might say—is “good” 
if it has on its staff a large number 
not of good “teachers” but of great 
scholars. The one that has the larg- 
est number of greatest scholars is 
the best, and that is all there is to it. 
Thus, the University of Graz was 
“good” because it had Armin Eh- 
renzweig, by far the greatest author- 
ity on civil law, on which he had 
written the leading text. But Vienna 
was “better” it had Hans 
Kelsen, who needs no introduction to 
you; and Wlassak, one of the world’s 
leading scholars in Roman civil pro- 
cedure and papyrology; and Othmar 


because 


Spann in economic theory and soci- 
ology, a mild-mannered founding fa- 
ther of the fascist theory of state, 
whose reputation, too, has extended 
to this hemisphere. Whether these 
men could “teach”, that is, convey 
orally their ideas in an organic fash- 


ion to others, was of no concern 
to anyone.® If you found a profes- 
sor’s lectures obscure and inade 
quate, as indeed many of them were, 
why, you would simply stop going 
to his class. 

In the United States matters, as so 
often, are a little more complicated. 
\ school where Max Radin taught 
had thereby a strong point in being 
classified as “good”, to be sure, but 
not because, or not only because, he 
was a great writer and independent 


thinker (by “independent thinker” 


I mean the opposite of a footnote 
collector) , but also because he could 


teach: and not only because he could 
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teach those of his own ideas that 
were his specialty, but because he 
was a more than satisfactory teacher 
in any subject that he happened to 
teach. 

I once wrote an elaborate history 
of the holograph will.? Assuming 
for a moment, strictly for the sake of 
argument, that it was a good treatise, 
still, this would not even pro tanto 
make me a good law teacher—not 
even in wills! To be a good teacher 
in wills means to be an expert on 
the entire subject as well as to 
have independent thoughts—prefer- 
ably published—on one or the other 
of its chapters. A law faculty whose 
members all fall within this defini- 
tion would be ideally good in this 
particular regard. However, this is 
by no means the only criterion. 

We law professors in this country 
teach; we do not merely lecture. A 
teacher must co-operate with his stu- 
dents, ask questions, answer their 
questions, discuss with 
them. He must educate them to his 
level. But he can do this only if they 


problems 


have a level. In short, a good law 
school has not only good teacher- 
scholars but also students capable of 
studying. However, the situation is 
not altogether the 
teacher requirement: the better the 
teachers, the better the school; but 


analogous to 


is the best law school the one that 
selects only the very best students? 
I do not think so. It would be easy 
enough to visualize a law school 
consisting of only “A” students, 
mammoth brains that formed the 
top layer in top colleges. But, frank- 
brains do not need 
much of a law school—they can study 


ly, marmmoth 
from books. Moreover, we lawyers, 
unlike at least some doctors, do not 
want to become a closed societv. We 
do want to teach hoi polloi. To re- 
main a democratic profession, the 
Bar must be open to as many, not 
as few, as possible. However, just 
how wide we should open our gates 
to the incoming students is a delicate 
question that I do not feel compe 
tent to answer. The Association of 
American Law Schools prescribes a 
three-year college education and, for 
the moment, I cannot offer any criti- 





cism of this minimum entrance re- 
quirement unless I were to take a 
closer look at the omnipresent ques- 
tion why so many college students 
are so incredibly uneducated. This 
is a worth while subject, to be sure, 
but its discussion would exceed the 
scope of this paper. 


Legal Theory .. . 

But Once in a Life 

What is it that the good scholars 
should teach their good students to 
make the law school a “good” one? 
The ideal answer would be, every- 
thing that is either law or instru- 
mental in understanding the law. By 
the latter, I mean chiefly jurispru- 
dence and legal history. A school 
that neglects either one simply is not 
truly “good”. The so-called “practi- 
cal” subjects can be learned in prac- 
tice. Theory the lawyer will get but 
once in his life: in the institute of 
higher learning. And if, perchance, 
a given faculty cannot take care of 
every subject—jurisprudence is not 
the one that may be left out! If a 
law school purports to be a part of 
a program of higher education, then 
a course that teaches the science of 
the law must be indispensable. Our 
law schools are improving on that 
score, but the pace of progress is too 
slow. I am preparing a little paper 
on the importance of jurisprudence 
for the practical, practicing lawyer, 
which is likely to appear in a law 
review this fall.8 Until then, I must 
confine myself to stating that the 
mark “less than good” must be at- 
tached to a law school that by omit- 
ting jurisprudence fails to teach 
what law is. 

As to other subjects—“the law’—I 
believe that, ideally, everything un- 
der the sun should be available to 
the inquisitive mind, be it patent 
law, comparative law, admiralty or 
damages. On the other hand the 
importance of such an array as a 
large-faculty-school might easily dis- 
play must not be overrated. This 
is not Europe where class attend- 

6. Both Kelsen and Spann were, in fact, 
brilliant lecturers. 

7. Parker, History of 
tament in the Civil Law, 
(1943). 


8. It did. Parker, Jurisprudence Is Practical, 
7 West. Res. L. Rev. 65 (1955) 
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ance is quite irrelevant. As I have 
said Our 
pupils rath- 
They 


before, we are teachers. 


audience consists of 


cr than students. cannot ab 
sorb and be prepared for more than 
a given number of classes. | believe 
that the school cannot 
easily expect a student to take regu- 


larly more than fifteen or sixteen 


even best 


hours a week. This recognition tends 
to diminish the importance that 
might otherwise be attached to the 
presence, in an impressive-looking 
catalogue, of a great many subjects 
not taught in most other schools. 
Still, of 
equal, the school that gives more is 
better than the one that gives less; 
and the one that offers everything 
will be the best. 

However, not everything is equal. 
To be able to offer many “unusual”’ 
subjects, a school must not only ei- 
ther overwork its faculty or have 
many faculty members; it also must 


course, everything being 


have a large student body. To make 
a course in, say, patent law a going 
concern, there must be at least eight 
or ten students who take it, which in 
turn presupposes the enrollment of 
many students, for the mere average 
law student will take no “fancy” sub- 
ject if he can help it. But if the stu- 
dent body is large, the classes in the 
“must” subjects will be very large 
and hence the contact between stu- 
dent and teacher correspondingly 
smaller. The pedagogically 
minded law will, for the 
more intimate 


more 
teacher 
reason of the 
contact 


very 
and stu- 
dent, prefer the small school despite 
the resulting lack of some elective 
subjects. For my part, I am a bit 
heretical on this subject. I find the 
greater opportunity 


between teacher 


for students’ 
bull sessions, the variety of courses, 
and the resulting availability of 
specialization, which the Supreme 
Court has stressed as a telling crite- 
rion of the good law school,® to be 
a distinct advantage over the per- 
haps overrated “intimate contact 
with the students” label. To me, the 
“intimate contact” usually manifests 
itself in a student who comes to see 
that he 
“cannot” take labor law and to waste 


me to express his regrets 


my time telling me about a labor 
dispute in which his uncle's firm is 
now involved for reasons he is un 
able to explain; another who con 
fides his financial worries to me; a 
few who ask questions that should 
have been asked in class; one who 
has the crust to want to borrow my 
notes; and above everything else, the 
multitude of those who want to beef 
about the examination results. 
Speaking of examinations—this is 
probably the field where nationwide 
uniformity seems to exist. Whatever 
the difference between any two law 
schools may be, their exam papers 
are fairly like one another. Yet, as- 
suming that there must be exams at 
all,° I believe that the present 
method could stand much improve- 
ment. The best that can be said of 
law school exams is that they appear 
to be a close approximation of the 
bar examinations. But the usual bar 
examination pays no attention to a 
candidate's ability to express himself 
orally, although it is this ability that 
will get him ahead in his career— 
there are many lawyers who never 
write a brief, but a lawyer who can- 
not talk with legal precision and a 
good choice of vocabulary will not 
easily find clients, impress superiors, 
or persuade courts and juries. More- 
over, most of the bar examination 
questions are so complex that the 
only proper answer would really be 
just this one sentence: “A lawyer 
who attempts to answer so compli- 
cated a question by heart in fifteen 
minutes ought to be disbarred.” Yet 
we in the law schools imitate this 
mode of finding out a student's legal 
abilities! Some schools add or de- 
duct, as the case may be, some credit 
for oral class performance, but most 
do not and the 
the Association of 


present rules of 
American Law 
Schools do not allow this mode of 
evaluation. Moreover, an answer in 
class is not the same as the oral dis- 
cussion of an examination problem. 
In short, I believe that the good law 


the law 


school—shall I 
the 
both oral and written examinations; 
and the latter should by all means 


include not only the current kind of 


Say gor rd 


school of future? 


should give 
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Reginald Parker was born in Phoenicia, 


New York, and went to school in Vien- 
na. He received his LL.B. from the 
University of Vienna in 1926 and his 
J.D. in 1927. He practiced law in Aus- 
tria until 1938. Since then, he has been 
a member of the faculty of several law 
schools in the United States and has 
written numerous books and articles. 
He has been at Willamette since 1953. 





question but also a test of the candi 
date’s ability to do research, to write 
a brief, to answer a fictitious client's 
letter—in short, many of the things 
he must do as an educated lawyer. 
Law schools are here, not to train 


for bar examinations but for the 
Bar. But as long as many of our 
schools are trembling before the 


board of bar examiners and indeed 


use their examination results as a 
proof of the good quality of the 
school, there is little hope for re- 
form. 

The inclination to give law exams 
in the nature of bar examinations is 
unfortunately born of a practical 
desire: the desire not, to be sure, to 
give a “practical” legal education— 
for nothing is truly more unrealistic 
and impractical than the bar exam- 
ination—but rather the all-American 
craving for bigness, that is, to attract 
as many students as possible. Back 
of this desire stands the thought that 

9 Sweatt v. Painter, 339 U.S. 629 (1950). 

10. Medieval universities, including the law 
school at Bologna, for several hundred years 
had no examinations. The doctoral thesis and 


the ensuing disputatio were required only of 
those who wanted to be doctors. 
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he who sells more of his wares than 
the competitor presumably has bet 
ter wares. This may be so in selling 
and buying; it is not necessarily so 
in the field of either arts or learning. 
Yet the doctrine has become so wide- 
spread that authors are considered 
good “because” they are “best- 
sellers”. To use an example the Met- 
ropolitan Opera, as long as it will 
not be state-supported and hence an 
official educational institution, might 
reluctantly give Salome but hardly 
Elektra or the Wozzek, because the 
box office success would be dubious. 
Consequently, the American public 
will not be educated to a better oper- 
atic taste which in the upshot would 
render good operas financially suc- 
cessful after all. Result: New York, 
bigger than all of Austria, has one 
opera, not first-rate by international 
standards, which manages to keep 
open from the end of November to 
the middle of April. Vienna, one 
fourth of New York City’s size, has 
two operas supported by tax money, 
hence inexpensive, hence accessible 
to the average mortal, hence always 
sold out. Result: a musically educat- 
ed public. 

What has all this to do with law 
schools? This: if schools “compete” 
with each other in manner akin to 
business methods, they must inevi- 
tably lower their standards. They 
will broadcast not the number of 
scholarly, well-trained lawyers they 
may have produced, but rather 
the good bar examination results 
they have been able to achieve, be- 
cause the good law school by this 
standard is the one that is biggest in 
number of students, which in turn 
will be achieved if, on the one hand 
it is “soft” on the students by not de- 
manding too much energy, and on 
the other hand gives most of its 
courses in the nature of a bar prep 
Defiance 
which treat education as a commod- 


course. of such methods, 
ity, is perhaps the foremost goal of 
the truly good law school. 

I am in favor of state-supported 
art galleries, theaters, and any other 
kind of higher and highest educa- 
tion. I am in favor of state law 
schools, and the mere mention of 
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such names as Virginia, Michigan, 
or Rutgers must dispel any doubt as 
to the high standards a state law 
school is capable of attaining. 

The Continental law school is in- 
variably state-operated and_ con- 
trolled. Its American 
however, is better. It is neither con- 


counterpart, 


trolled nor operated but merely sup- 
ported by the state. In other words, 
unedifying exceptions notwithstand- 
ing, it is independent from politics, 
which was most definitely not true 
of the University of Vienna. 


Private Schools... 
Competitive Standards 


How about private schools? I believe 
that there is a real need for private 
schools that keep their standards 
high. The state school is often in- 
clined to provide its people, all or as 
many as possible of them, with an 
education including a legal one. The 
private school in many states com- 
petes with its state counterpart in 
a sense quite different from the one 
used above. It does not care to at- 
tract the greatest number but rather 
to produce the better lawyers. A pri- 
vate school, however, can fulfill this 
task only if it is at least as financially 
independent as the state school. If it 
must grope for students, the picture 
will be quite different. The state 
school can at least experiment with 
new ideas and programs from a pure- 
ly scholastic viewpoint, whereas the 
inadequately financed private insti- 
tution must lower its standards “‘to 
get the boys through the bar exam- 


ination”. 
It remains to say a few words 
about law reviews, libraries and 


deans. Law reviews operated by law 
schools are the finest creation of the 
American legal civilization. 1 know 
of no other system where students 
are in charge of the nation’s most 
important scholarly legal writings. 
Some British or Continental law re- 
view may be as good as, or even bet- 
ter in some respects than our Yale, 
Harvard, or Virginia law reviews; 
but none of them is run by students. 
The educational effect on the stu- 
dents who have had the privilege to 
be on a law review board, even of a 


third-rate law journal, is no doubt of 
lasting effect. I, for one, do regard 
some training in legal writing and 
all that it entails as one of the condi 
tions sine qua non of a good law 
school. 

About the library there is very 
little to be said. The bigger the 
better! Yet, is it not rather true, as 
my own eyes could easily see even at 
the Harvard Law Library, that the 
average student will use the law li- 
brary mostly to read his own case- 
book? 


school can only be one with a good, 


Nevertheless, a good law 
all-embracing library, rich in its text- 
book collection, in its assembly of all 
the law reviews, of all the case re- 
ports in the English language not 
excluding either the Yearbooks o1 
the British Dominions, of the ad- 
ministrative reports, and of all the 
legal encyclopedias, general and spe- 
cialized. Sure enough, the “average” 
students will not use it—unless 
forced (and why not exercise force 
by assigning Yearbook cases, the 
Code of Federal Regulations, or Ap- 
pleman on Insurance Law?). The 
standard, however, must be set by 
and in favor of the student above 
average. If but 5 per cent of the stu- 
dents use the more unused part of 
the law library, the existence of 
these books and the size of the law 
library are justified. Moreover, we 
must recognize the fact that the pri- 
mary use of the more intricate law 
books is essentially for the legal 
scholar. It is for him that there must 
be a good law library, so that he can 
thrive Without the li- 
brary, no true scholar is likely to 


and write. 
stay; and without the true scholar, 
no law school can be good. I believe 
the present Association standards on 
libraries are too low, but I am con- 
fident that they will be raised soon. 

And that 
ligned, prototypically American in- 


now to too-much ma- 
stitution, the dean. No other attri 
bute of the American law school has 
caused quite as much bewilderment 
among foreign observers. The other 
conspicuous American innovation, 
the school-operated law journal, is 
and readily ad- 


easily understood 


mired. The deanship, on the other 
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hand, is hardly admired and not at 
all readily understood. I need to 
mention merely Jacques Barzun’s 
wonderful book, Teacher in Ameri- 
ca1 And an 
psychology department of one of our 
leading universities confesses that he 
“has had enough” and that he is re 
signing to become a professor and 
scholar again. As a department head, 
he taught but three hours. The rest 
of his time he “argued with the head 
of Buildings and Grounds, listened 
to the janitor’s complaints about cig- 
arette butts in the classrooms and 
spent the rest of my life attending 
committee meetings and writing let- 
ters in triplicate. I counselled lots of 


ex-chairman of the 


graduate students, but they soon re- 
alized that, if they were to receive 
any real help, they would have to go 
to other members of the department. 
As chairman of the department, I 
had to see to it that the broken win- 
dow in the lavatory was fixed, that 
the notice of university fellowships 
was properly publicized, that some 
member of the department could be 
bludgeoned into serving on the Un- 
derclass Advisory Board and that the 
heat in the animal laboratory was 
not turned off during weekends.’’!? 

European universities, the author 
rightly observes, do not condemn 
their professors ‘to the same kind of 
harassment’. As a matter of fact, in 
a European university the deanship 
is usually a one-year honorary office, 
rotated among the full professors 
either alphabetically or by seniority. 
It entails very little paper work. 
Most of it is handled by what in 
Vienna was called the Dekanatsse- 
kretaer, one Mr. Waltensdorfer at 
my time, who most diplomatically 
would discuss misconditions in lava- 
tories and dirty floors with janitors 
(who, in turn, were hierarchically 
delegated to put the charwomen on 
the carpet), had conversations with 
students about applications for a re- 
duction of tuition (and prepared 
the application for the dean's signa- 


ture on the dotted line), and re 


ceived their complaints as well as 


their money. 


Ihe American system, on the other 
hand, seems to be designed to throttle 
The 
some promise is in due course reward- 
ed by promotion to a position in 
which he has less opportunity for crea 
tive work; and if he has done some- 
thing really outstanding, he is urged 


achievement. man who shows 


to accept a position which will pro 
vide him no opportunity whatsoever 
for direct contribution to his field. 
His first degradation is to become a 
department chairman; his ultimate de- 
eradation is to become a dean. The 
tragedy of the 


American system is 


that we pit two motives against each 
other., 
Why then not appoint profes- 


sional administrators—whatever that 
may mean? “Certainly, every faculty 
includes a few such people, small- 
minded men who yearn for power, 
rules and _ lick 
their chops as they enforce each rule 


who love to make 
down to the last letter, who find in 
faculty committees a convenient and 
prestigeful way of escaping the pains 
of rigorous thought. Any of these 
would leap at the chance to admin- 
ister a department.”!* The both 
witty and learned author doubts, 
however, whether anything can ac- 
tually be done toward improvement. 
For the “small men” who would 
thus grab deanships would not be 
sufficiently qualified to guide educa- 
tional policy. 

No such thing exists in the uni- 
versities of Europe, where both “ed- 
ucation” (as distinguished from ac- 
ademic lectures and scholarly re- 
search) and educational policy end 
at the Gymnasium or lycée. What- 
ever “policy” there is on the univer- 
sity level in Europe is left to the in- 
dividual professor. Changes are rare. 
It must be admitted that this could 
not be transplanted to our country. 
Our students are neither research- 
trained nor sufficiently educated; 
and we do want changes, changes all 
the time. We want to change our 
furniture, and if we do not have the 
move it 


money to change it, we 


The Good Law School 


around. We change for change’s 


sake. In Vienna, I and people alter 
me, at least until the Nazis came in 
1958, 


under a curriculum 


1896.15 


studied 
adopted in There is no 
American law school that still has 
the same curriculum as, say, fifteen 
years ago. New subjects are created 
and old ones either abandoned ot 
merged with others or somehow re- 
fined. I cannot, as an adherent of the 
historical school, easily say what is 


and what is not “necessary” change. 


Our system is here to stay—albeit 
with changes. 
And thus there must be deans, 


men with a final say on policy mat- 
ters. To have the last word in legal 
teaching matters, he must be versed 
in law—to 


supervise scholars he 


should be a scholar. But to get a 
kind of 
responsibility, the dean should be 
work. The 


man 90 per cent of whose time is 


scholarly mind for this 


freed from pure pape 
filled with the law school counter- 
part of the above-quoted heat in the 
animal laboratory cannot properly 
address himself to his educational 
guidance task, he cannot easily be a 
scholar without developing ulcers, 
and he will not be respected by the 
scholars who are working “under” 
him. We are fortunate to note that 
there are many law schools whose 
deans are both legal scholars and 
true educational policy makers, and 
The func- 


tions of the latter, in the good law 


yet not “administrators”. 


school, should be delegated to—ad- 
ministrators. 


To those of my audience who 


want to remind me that there are 
but few schools that live up to all 
of my ideals I wish to say what the 
title of this article says—my thoughts 
are mere pipedreams. 


11. In the chapter “Deans Within Deans” 
the author notes that “nothing so strikes the 
foreign observer with surprise as the size and 
power of American college administration”. 

12. MacLeod, Confession of an Ex-Chair- 
man, 40 Butt. Am. Assn. Untv. Prors. 424, 
425-426 (1954). 

13. Id. at 427 

14. Ibid 

15. It is still in force 
nor changes 


subject to a few mi- 


December, 1956 * Vol. 42 1127 











Recent Attacks upon the Supreme Court: 


A Statement by Members of the Bar 


® It is my privilege to speak for a representative group of American lawyers 


in bringing to public attention their carefully considered statement concern 
ing “Recent Attacks upon the Supreme Court of the United States”. I be 
speak for the statement which is relatively short and to the point the thought- 
ful consideration of all those who read it. 

It will, I think, be entirely clear that the statement is utterly unrelated to 


any partisan or local point of view. It has been signed by one hundred law- 
y g 


yers who reside in thirty-one states and territories of the United States. 


We who have signed it are concerned with a matter of great national sig- 


nificance with respect to which we find occasion to speak out as lawyers. In 


the group are individuals who have, in the composite, borne important pub- 


lic responsibilities and exercised leadership in the work of the organized Bar 


and in American legal education. 


Philadelphia, Pennsylvania 


® As members of the Bar we have 
been deeply disturbed by recent at- 
tacks on the Supreme Court of the 
United States. No institution of our 
Government, including the judici- 
ary, stands beyond the reach of crit- 
icism; but these attacks have been so 
reckless in their abuse, so heedless of 
the value of judicial review and so 
dangerous in fomenting disrespect 
for our highest law that they deserve 
to be repudiated by the legal protes- 
sion and by every thoughtful citizen. 
The Constitution is our supreme 
law. In many of its most important 
provisions it speaks in general terms, 
as is fitting in a document intended, 
as John Marshall declared, “to en- 
dure for ages to come’. In cases of 
disagreement we have established the 
judiciary to interpret the Constitu- 
tion for us. The Supreme Court is 
the embodiment of judicial power, 
and under its evolving interpretation 
of the great constitutional clauses 
commerce aniwng the states, due 
process of law, and equal protection 
of the laws, to name examples—we 
have achieved national unity, a na- 
tionwide-wide market for goods, and 
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government under the guarantees of 
the Bill of Rights. To accuse the 
Court of usurping authority when it 
reviews legislative acts, or of exer 
cising “naked power” is to jeopar- 
dize the very institution of judicial 
review. To appeal for “resistance” 
to decisions of the Court “by any 
lawful means” is to utter a self-con- 
tradiction, whose ambiguity can on- 
ly be calculated to promote disre- 
spect for our fundamental law. The 
privilege of criticizing a decision of 
the Supreme Court carries with it a 
corresponding obligation—a duty to 
recognize the decision as the supreme 
law of the land as long as it remains 
in force. 

There are ways of bringing about 
changes in constitutional law, but 
resistance is not such a way. Changes 
may be wrought by seeking an over- 
ruling decision, or by constitutional 
amendment. It is through the amend- 
ing process, and not by resistance, 
that the people and the states stand 
as the ultimate authority. 

The current wave of abuse was 
doubtless precipitated by the school 
segregation decisions, though it has 





by no means been limited to them. 
Since our position does not depend 
on agreement with those decisions, it 
is not our purpose to discuss their 
merits. As individuals we are entitled 
to our own views of their soundness. 
Some of us are definitely in disagree 
ment with them. In an Appendix we 
have sought to put these decisions in 
historical perspective and our signa 
tures to this declaration are intended 
to evidence our approval of the state 
ments in the Appendix. Our present 
concern is for something more fun 
damental than any one decision or 
group of decisions; our concern is for 
the tradition of law-observance and 
respect for the judiciary, a tradition 
indispensable to the cherished inde 
pendence of our judges and orderly 
progress under law. 

The American Bar has been alert 
to defend the judiciary against as- 
saults which would undermine the 
Rule of Law, and to make plain to 
the American public the dangers 
lurking in such challenges. In 1937, 
when the Court was threatened, the 
Bar rallied to its support as an insti- 
tution, regardless of individual dis- 
satisfaction which many felt toward 
important decisions of that time. We 
must do no less today. 

The signers of this statement rep- 
resent diverse political outlooks and 
geographic associations. We are all 
the more firmly united in our resolve 
to defend the rule of law against the 
present challenge. 

DILLON ANDERSON 

Houston, Texas 
ERNEST ANGELL 

New York City, New York 
J. GARNER ANTHONY 

Honolulu, Hawaii 
Puitie W. AMRAM 

Washington, D. C. 
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Appendix 

* Occasionally in our history deci- 
sions of the Court have met with 
official resistance on the part of one 
or more states. No section of the 
country has had a monopoly on such 
aberrations, and in their outcome 
these episodes have only served to 

(Continued on page 1142) 
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Revenue Ruling 


® We have been receiving many in 
quiries concerning the deductibility, 
for federal income tax purposes, of 
expenses incurred by our members in 
attending the coming London meet- 
ing. In this connection we call atten- 
tion to Revenue Ruling 56-168, 
I. R. B. 1956-17, 6. For the conven- 
ience of the members, that Ruling is 
reprinted here in full: 


The question arises 


whether the 


frequently 
expenses of taxpayers 
and members of their families in 
making business trips and attending 
business or professional conventions 
are deductible for income tax pur- 
poses, especially where opportunities 
exist for personal vacationing in con- 
nection with the trip or convention. 
The purpose of this Revenue Ruling 
is to set forth guides for taxpayers and 
field officers of the Internal Revenue 
Service in determining the allocation 
and deductibility of such expenses. 
Section 162 (a) of the Internal Rev 
enue Code of 1954 provides for the 
deduction of all the ordinary and 
' necessary expenses paid or incurred 
during the taxable year in carrying 
on any trade or business, including 
traveling (including the 
amount expended for meals and lodg- 
ing) while away from home in pur- 
suit of a trade or business. Only those 
expenses which are ordinary and nec- 
essary in the conduct of the business 
and are directly attributable to it may 
be deducted. See sections 39.23(a)-1, 
$9.23 (a) -2(a), and $9.23 (a) -2(f) of 
Regulations 118, which are applicable 
by virtue of Treasury Decision 6091, 
CG. B. 1954-2, 47. Section 262 of the 
1954 Code provides, with exceptions 
not here material, that no deduction 
shall be allowed for personal, living 
or family expenses. 


expenses 


Where opportunities exist for per 
sonal vacationing in connection with 
business trips or the attendance of 
business or professional conventions, 
and especially where the taxpayer is 
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Are London Meeting Expenses 


96-168 


accompanied by one or more mem 
bers of his family, it is apparent that 
examining officers of the Service have 
a duty to give especially careful scru 
tiny to deductions taken in returns 
for the expense involved in order to 
assure against abuse of the deduction 
permitted by section 162(a) of the 
Code. In those cases where a business 
purpose is served, it is also necessary 
to determine what portion of the to 
tal expense is deductible as an ordi 
nary and necessary business expense 
and what portion represents nonde- 
ductible personal or living expenses. 

In those cases where a_ taxpayer 
makes a business trip such as attend 
ing a convention or other business 
meeting and, as an incident of such 
trip, engages in some personal activ- 
itv such as sightseeing, social visiting 
or entertaining, or other recreation, 
‘hat part of the total expense of the 
trip which is directly attributable to 
the taxpayer's business will be treated 
as deductible notwithstanding the in 
cidental personal activity. That part 
of the total expense which is properly 
allocable to such incidental personal 
activities will be treated as nonde 
ductible personal or living expenses. 
Where the purposes of a trip are pri- 
marily personal, the entire expense 
involved will be treated as nonde 
ductible personal or living expenses 
notwithstanding that the taxpayer en- 
gages or participates in some inci- 
dental activity related to his business. 

Where a taxpayer’s wife accompa- 
nies him on a business trip, those ex- 
penses attributable to her travel are 
not deductible unless it can be ade- 
quately shown that the wife’s presence 
on the trip has a bona fide business 
purpose. See Rev. Rul. 55-57, C. B. 
1955-1, 315. The wife’s performance 
of some incidental service does not 
cause her expenses to qualify as de 
ductible business expenses. The same 
rules are applicable with respect to 
any other members of the taxpayer's 
family who accompany him on such 
a trip. 


ICAL 


Deductible? 


The application of the foregoing 
guides may be illustrated by the fol- 
lowing examples: 

(1) A taxpayer makes a_ business 
trip for the purpose of attending a 
convention held in a 
During the period of the convention, 
he also engages in local sightseeing, 
entertaining, and visiting unrelated 
to his business. He also arranges to 
take a post-convention cruise made 
available to individuais attending the 
convention, the purpose of which is 
primarily recreational although some 
incidental sessions are scheduled for 
lectures, discussions, or exhibitions re- 
lated to the business interests of the 
group holding the convention. The 
expenses paid for the local sightsee- 
ing, entertaining, and visiting and 
the entire cost of the post-convention 
cruise are deemed to represent non- 
deductible personal expenses. 

(2) A taxpayer’s wife accompanies 
him on a business trip, which may 
include his attendance of a business 
or professional convention. She occa- 


coastal city. 


sionally types notes or performs some 
similar service and accompanies him 
to luncheons and dinners. The _ per- 
formance of such services does not es- 
tablish that her presence is necessary 
to the conduct of the taxpayer's 
business. 

(3) Under the circumstances in- 
volved in example (2) above, the cost 
of transportation and lodging exceeds 
the cost for single fares and accom 
modations but is less than twice the 
single rate. The amount deductible 
as an ordinary and necessary business 
expense on account of the transporta 
tion and lodging is the amount di 
rectly related to the business purpose 
of the trip, that is, the cost at the sin 
gle rate for similar accommodations 
The amount by which the total ex 
pense is because of the 
wife’s presence and the entire cost of 
the wife’s meals are not deductible. 

In view of the above, no special 


ruling will be requested by the Asso 


increased 


ciation. 
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The “Cooling-Off” Divorce Law 


An Illinois Innovation: 






by Julius H. Miner + Judge of the Circuit Court of Cook County, Illinois (Chicago ) 


S No judge or lawyer with experience in matrimonial matters will deny that the 


most critical time in a troubled marital relationship is immediately before there is 


recourse to the courts. The impulsive rush to the divorce courts and their inability, 


as most are now constituted, to do anything more than grant or deny the relief 


sought, tips the delicate balance beyond recall and has made these courts acces- 


sories to the evils they should be attempting to prevent and overcome. Drawing 


on his experience with more than 120,000 marital litigants, Judge Miner points to 


the great challenge of law reform in this field and the step in the right direction 


recently taken by the Illinois legislature 
before the die is cast. 


in providing for a “cooling-off” period 





® By enacting the Sixty-Day “Cool- 
ing-Off” Period Statutes (Ill. Rev. 
Stat., 1955, Ch. 40, Pars. 7a-7e and 
Ch. 68, Par. 23.2), the Illinois legisla- 
ture and Governor forged a hopeful 
weapon against the ominous threat 
of disintegration of American family 
life. By sustaining the constitution- 
ality of these laws, People ex rel. 
Doty v. Connell, No. 33969, Sep- 
tember, 1956, the Supreme Court of 
Illinois has opened the way for the 
engagement of modern social and 
scientific resources for this purpose, 
a significant development in marital 
jurisprudence. 

The 


Court of Illinois has been a culmina- 


decision of the Supreme 
tion of eight years of effort. But it is 


only the first step. During these 
vears as a judge presiding over the 
divorce court, it seemed to me essen 
tial that there be a basic revision in 
the general professional approach to 


this subject if the prevailing deplor 


able conditions were to be amelio 
rated. It seemed clear that there can 
be no stability in the existence of 
many marriages as long as the courts 
are too readily accessible for divorce. 

It has been a long and arduous 
struggle for this embryonic reform. 
It required three legislative enact 
ments and three Supreme Court rul- 
ings to give final legal sanction to a 
universally expressed preferment for 
an enforced procedural delay to dis- 
ill-advised 
Originally, the 


courage impulsive and 


divorces. Illinois 
State Bar Association, the Chicago 
Bar Association and the writer here- 
of filed a petition with the Supreme 
Court of Illinois urging the promul- 
gation of a Supreme Court rule pro- 
viding for the filing of a “Declara- 
tion of Intention” sixty days before 
instituting a suit for divorce or sep- 
arate maintenance, with power in 
the court’s discretion to waive the 


waiting period upon the filing of a 


sworn petition alleging the existence 
of an emergency. The court denied 
the request in May, 1949, holding 
that the proposed change was sub- 
stantive rather than procedural and, 
therefore, required legislative ac- 
tion. Thereafter the Illinois legisla- 
ture enacted a statute, Ill. Rev. Stat. 
1949, c. 110, Par. 126, authorizing the 
Illinois Supreme Court to adopt the 
rule, but the court again declined to 
act. 

At its following session, the IIli- 
nois legislature passed another stat- 
ute, Ill. Rev. Stat. 1953, c. 40, Pars. 
23-39, containing all of the provi- 
sions of the proposed rule, but the 
Court 
the act unconstitutional, People ex 
Connell, 2 Ill. 
2d 352, 118 N. E. 2d 262, upon two 
major grounds: (1) the sixty-day 
waiting period denied parties access 


Illinois Supreme declared 


rel. Christiansen v. 


to the courts in violation of Section 
19 of Article II of the Illinois Con- 


stitution; (2 


) the voluntary recon- 
ciliation conferences to be held dur- 
ing the sixty-day pre-suit period 


imposed non-judicial duties upon 
the judges in violation of the separa- 
tion of powers provisions of Article 
IIT of the Illinois Constitution. The 
1955 Acts, If. Rev. Stat. 1955, Ch. 
10, Pars. 7a-7e and Ch. 68, Par. 23.2, 
met the constitutional deficiencies 
by providing that actions for divorce 


and separate maintenance shall be 
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The “Cooling-Off” Divorce Law 


commenced by filing a praecipe for 
summons, but postponed the filing 
of the complaint and the entry of 
a decree, except in emergency cases, 
for sixty days from the day summons 
is served or last notice of publica- 
tion is given. 

No claim can be made that the 
new law is a solution for the prob- 
lem of divorce. The basic human 
and social maladjustments underly- 
ing the problem cannot be elimi- 
nated by the enactment of rules and 
laws. But much can be done by the 
efforts of the courts themselves ac- 
tively to make a constructive and 
scientific endeavor looking towards 
the reconciliation of husbands and 
wives, the preservation of the home 
and the protection of dependent 
children. 

It is the primary purpose of the 
law to effect these results. Although 
not all marital failures can be ad- 
justed, a conservative appraisal of 
past experience shows that at least 
one third of all divorces could have 
been prevented had the parties been 
constrained to undue haste 
and had there been available a 
friendly court “counselor” to hear 
and discuss the grievances before 
they were publicized. 

An experiment made with the ap- 
proval of all the members of the 
court was conducted by the writer 
in 1953. During the first ninety-day 
period of the operation of the 1953 
“cooling off” period law, some sixty- 
eight conciliation conferences were 
held in chambers between July | 
and September 30, 1953. Of this 
number there was effected a total of 
fifty-nine reconciliations involving 
118 children. Judge Louis H. Burke 
of the Superior Court of Los An- 
geles reports in the May-June, 
1955, issue of the Journal of the 
State Bar of California, that he ef- 
fected 500 reconciliations out of 
slightly over 1,000 cases in 1954, in 
volving over 1,000 children. If a 
new plan will conciliate only five 


avoid 


discordant couples and save five 

families out of a hundred, it will 

need no further justification. 
Under the same 1953 law, there 


also appeared a substantial slowing 
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down in the Illinois divorce rate. 
According to the official Circuit and 
Superior Court Cook 


County, the filing of actions for di 


records of 


vorce declined 37.57 per cent and 
divorces granted declined 37.09 per 
cent during the effectiveness of the 
original ‘“‘cooling-off’ period 
from July 1, 1953, through March, 


law 


1954, when it was declared invalid. 
There were 7,306 filed 
6,285 divorces granted in those nine 


cases and 
months. Figures for the nine months 
preceding the “cooling-off” period 
law were 11,703 cases filed and 9,991 
divorces granted. During the nine 
months following the invalidation 
of the law, the figures jumped to 
11,496 cases filed and 8,564 divorces 


granted. 
The same records further show 
that out of 3,252 ‘Declaration of 


Intentions” filed in Cook County 
between July 1, 1953, and October 
30, 1953, approximately 48 per cent 
or 1,566 of them were not followed 
up by court proceedings. These fig- 
ures establish a drastic reversal in 
the trend as a result of the new law. 
Reports from other sections of the 
state indicate similar gratifying re- 
sults. 

Naturally, there has been no re- 
duction in the number of suits filed 
since the enactment of the new law 
because it authorizes the commence- 
ment of a suit by filing a praecipe for 
summons and the subsequent filing 
of a complaint. There was, however, 
a substantial drop in the number of 
decrees entered. Between July 16, 
1954, and August 31, 1955, there 
were 15,860 suits for divorce and 
separate maintenance filed in Cook 
County, and 11,290 decrees granted. 
During the identical period since the 
enactment of the new law, July 16, 
1955, to August 31, 1956, filing in- 
creased to 16,832, but the decrees 
diminished to 10,112. A_ sixty-day 
statutory delay for the entry of de- 
crees is included in both periods. 

The entire 
upon these official records. They es- 
tablish conclusively a substantial au- 
tomatic reduction in divorce and 
separate maintenance decrees under 
the new 


case may well rest 


law without the aid of a 


staff to conduct conciliation confer 


ences. They also accentuate the sore 
need for the 1953 invalidated 
which provided for the filings of 


law 


such suits by a “Declaration of In 
tention”. Thus there would be re- 
instated the climate in which com 
plaints filed declined some 37.57 per 
that 
dure will require a new approach to 


cent. Establishment of proce 
the issues involved in the Christian- 
sen case (49 Northw. L. Rev., No- 
1954). 


During those experimental months 


vember-December, 


I was flooded with communications 
from parents, children, lawyers, doc- 
tors and clergymen expressing de- 
light and gratitude for the judicial 
intervention in family matters. They 
no longer believed that the pub- 
lished divorce scandals described the 
true position and interest of the 
courts. They became impressed with 
the actualities—that our courts were 
acutely concerned with the problem. 

The reconciliation process under 
the new statute is voluntary. Divorce 
judges are in no way obligated 
to conduct pre-divorce suit confer- 
ences. They can be urged only by a 
sense of public duty. Since it is a 
revolutionary innovation in our le- 
gal system, it naturally collides with 
certain fixed attitudes on the part of 
a few. They concede that no one can 
be harmed by the law and that the 
waiting period will normally slow 
down filings of suits, but they in- 
quire “Who'll do the work?” The 
overwhelming majority of our judg- 
es frequently volunteer to do extra- 
curricular duties and gladly contrib- 
ute their efforts to the public service. 

Of course it takes a heavy toll of 
the nervous system of the judge who 
conducts conciliation conferences, 
but there is nothing that can com- 
pare with the satisfaction and com- 
those who 
reinforced and _ deter- 
stay together. What a 
grand feeling it is to participate in 


fort he receives from 


leave him 


mined to 


the restoration of home and security 
to helpless parents and bewildered 
children. The challenge to progress 
has its rewards. It restores faith in 
the administration of justice. 
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The Key to Compassion . . . 
Turned by the Children 

The crucial social problem which 
the law attempts to alleviate de- 
mands the intervention of an alert 
and progressive judiciary. The key 
to our compassion is always turned 
by children. The judiciary stands as 
a guardian of children and is ready 
to respond to their needs. There can 
be no greater or more enduring pro 
fessional fulfillment. 

Ihe divorce problem involves 
more than mere marital contests. It 
goes much deeper. It challenges our 
institutions, our moral foundations 
and our professional self respect. It 
is axiomatic that the foundations of 
our civilization are dependent upon 
the stability of the family and cohe- 
sion of its members. No nation can 
survive unless the family is in a 
flourishing and healthy condition. It 
is equally clear that juvenile delin- 
quency will not be reduced material- 
ly without first solving the family 
problem. 

An action for divorce concerns in 
terests other than those of the par- 
ties litigant. The state, as an adverse 
party, is vitally interested in pre- 
serving the integrity and perma- 
nence of the marital life, Decker v. 
Decker, 193 Ill. 285; Leland v. Le- 
land, 319 Ill. 426, People ex rel. 
Doty v. Connell, 
State’s Attorney 


supra, and the 


may intervene as 
the representative of the state, Wells 
v. Wells, 323 Ill. App. 190. 

Since 1944, divorces granted in the 
United States averaged over 400,000 
annually—by far the highest divorce 
rate in the world. It many 


times as high as that of most western 


was 


nations even before 1935. Marriage 
and the Family, by Roy E. Baber, 
page 440; tables 30-and 31 of the 
1955 volume of the Demographic 
Yearbook, issued by the United Na 
tions. Our proportion of divorces to 
marriages is six times that of Canada 
and three and one-half times that ol 
France, Ladies Home Journal, Sep- 
tember, 1956, page 81. In 1953, 31,- 
980 marriage licenses were issued in 
Los Angeles County, while 15,688 
divorces became final. These do not 
include 


hundreds of thousands of 


separate maintenance 


proceedings 


and as many or more unlitigated 
separations. Most of the decrees in- 
volve the security of the minor chil- 
dren of couples, and affect, in a 
general way, the domestic lives, the 
public morals, and the welfare of all 
our people. Ollman v. Ollman, 396 


Ill. 176. 
Chere is a wide and growing rec- 
ognition of the causal relationship 


between broken homes and _ their 


moral and economic consequences 


upon their children. It is estimated 
that more than 380,000 youngsters 
are orphaned annually by our legal 
Many of 


children, emotionally disrupted by 


separation process. these 
the deprivation of the influence and 
security of a normal home life, drift 
into mischief. Records of the Juve 
nile Court of Cook County and the 
Boys’ Court of Chicago indicate that 
approximately 80 per cent of their 
cases are traceable to broken homes, 
and they are no exception to the 
rule. 

As America suffers from the high- 
est divorce rate, so it is the most 
lawless country on earth (reported 
at the Mid-Atlantic Conference on 
Correction, held in New York. See 
also Solicitor General Simon E. Sobe- 
loff’s article in the January, 1956, 
issue of the AMERICAN Bar AssocIA- 
TION JOURNAL) and especially so as 
regards crimes committed by young- 
The 


vorce and juvenile crime is clear. 


sters. correlation between di- 
The wave of child delinquency in 
America is terrifying. 

1956, J. 


Hoover, America’s leading authority, 


On August 16, Edgar 
reported that in 1955 one out of 
every thirty-five Americans between 
the ages of 10 and 17 were arrested; 
that 566,000 
were arrested in the same year, an 
increase of 11.4 per cent over 1954; 


Americans under 18 


that 42 per cent of all persons ar- 
18, and 
half of these were under 15. He said, 


rested in 1955 were under 


“a criminal is not born—a criminal 
is made’. There has never been a 
parallel to this youthful lawlessness 
in our history. 

This consti- 


alarming problem 


tutes a major challenge to our courts. 


The “Cooling-Ol” Divorce Law 





Julius H. Miner was admitted to the 
1917. He 
served as master in chancery of the 
Circuit Court of Cook County (Chica- 
go) from 1924 to 1940, when he was 
elected to the court. He is the author 
of several textbooks and has written 


Illinois Bar in December, 


numerous theses on various legal sub- 
jects. 





With such an appalling disruption 
of family life, we had better act 
promptly or prepare for even great- 
er disaster. While we may logically 
shift the fault to separated parents, 
we must be mindful that their chil- 
dren are wards of the court, and it 
is our sacred and imperative duty to 
protect them. No greater contribu- 
tion to our nation can be made by 
our courts than to preserve the home. 
Arrangements for the custody of 
the children among divorced par- 
ents are never satisfactory. Many 
children, emotionally upset, under- 
nourished become 
surly, non-conforming and ultimate- 
ly incorrigible. Lack of proper di- 
rection leads them into the path of 
delinquency and lawlessness. 


and uprooted, 


These same youngsters often be- 
come partially or wholly dependent 
upon the taxpayers as a result of 
their family disunity. Illinois is 
spending approximately $33,000,000 
annually to help maintain depend- 
ent children, exclusive of the high 
and ever-increasing cost of penal in- 
stitutions for delinquent children. 

Deputy Chief of the Los Angeles 
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The “Cooling-Off” Divorce Law 


police, Thad F. Brown, reported on 
September 11, 1956, to the 63d An- 
nual Conference of the Internation 
Chiefs of Police 
held in Chicago, “If crime is to 
be reduced substantially, something 
must be done about the youthful 
offenders.” J. Edgar Hoover said on 
January 16, 1956, “The family role 
in our society can hardly be over- 
emphasized. We can readily under- 
stand its importance when 
consider the alarming increase in 
juvenile delinquency following the 
impairment of family living and 
family unity. . . . The home is the 
front line in the battle against delin- 
quency. We must not forget the 
child has a right to expect love, at- 
tention, a home—and the opportu- 
nity to become a wholesome citizen.” 


al Association of 


we 


The publicity that this social mal- 
ady has received has created a state 
of mind which holds the courts re- 
sponsible for the conditions which 
lead to the dissolution of family life. 
But the courts have nothing to do 
with the breaking up of homes. 
When a suit is filed, destructive ele- 
ments within the family circle have 
already reached the culmination 
point, and all that the court is asked 
to do is to legalize the dissolution 
and, here and there provide such 
make-shift allowances for the sup- 
port of the wife and children as the 
nature of the case will permit. 


Marital Separation .. . 
A Battle of Deceit 


We must admit, however, that no 


branch of our law has been more 
sadly neglected than domestic rela- 
tions. No branch has brought more 
criticism upon our courts. No field 
demands reform more urgently and 
drastically, The present laws con- 
vert marital separation into a battle 
of defamation and deceit. They are 
administered in litigation where 
husband and wife are regarded as 
opponents where the faulty spouse 
must be punished. If both are guilty, 
their suit is dismissed and they must 
continue in their relations. Absurd, 
isn’t it? What is the status of chi! 
dren circumstances? 


under = such 


They remain orphans in a chaotic 
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whirlpool because the court has idi- 
otically “lost” jurisdiction over thei 
erring parents. 

Between 85 per cent and 90 per 
cent of divorces are uncontested, 
where the parties have agreed on 
alimony, property rights and custo- 
dy. There is no way for the chancel- 
lor to become apprised of the true 
circumstances in these cases or to ad- 
judicate the factual basis for equita- 
ble support and custody. The ar- 


child 


are 


rangements for continuing 


support and custody awards 
equally obscure, and there is no 
method by which the court can be 
kept advised of the observance of its 
orders except where supplemental 
The 
judges are handed a blind “pack- 
age”. In 93 per cent of the cases, the 


mothers allow themselves to be led 


proceedings are instituted. 


’ 


into a trap. They waive alimony 
and receive support only for the chil- 
dren. They then assume that they 
are able to support themselves, but 
they are frequently disillusioned. In 
most instances custody of the minor 
the mother, 
whether she is worthy or not, and 


children is given to 
many of them must procure employ- 
ment to sustain themselves and the 
children. 

Most of the collusive and fraudu 
lent practices are perpetrated in 
these uncontested cases. It is a de 
plorable fact that in many divorce 
suits there is no relationship be- 
tween the legal upon 
which it is instituted and the true 
difficulties between the parties. Here 
function § as 


“grounds” 


our courts divorce 


“mills” grinding out decrees in 
quantity. The availability of quick 
and easy divorces has encouraged 
and accelerated 


and has visited censure and condem 


many separations 
nation upon our courts. Here rank 
perjury is committed in “sustaining” 
the 
“grounds” for divorce. 


allegations and the sham 

In this mad rush, the interest of 
the state is lost sight of and the wel- 
fare of the children is ignored. Such 
Hagrant defiance calls for drastic ac 


We halt 


Che courts should fully inquire into 


tion. must this chicanery. 


every agreement in uncontested pro 


the maximum 


support and most advantageous cus 


insure 


ceedings to 


tody for the children. All orders of 


court and decrees for alimony and 
child support should be processed 
under the court’s supervison. This 
will overcome the tendency from the 
very inception to disregard payment, 
and prompt enforcement of all de- 
crees and orders will be assured 
without further costs and attorney's 
fees to the litigants. 

A preliminary examination of the 
facts by the chancellor will insure 
the genuineness of the charges and 
prevent collusion and fraud in the 
proceedings. He could certainly as- 
certain that the children are proper- 
ly provided for as to custody and 
support. 

We are operating under chaotic 
and barbaric laws, 100 years old o1 
more, which provide for the demoli- 
tion of homes by granting divorces, 
not for the preservation of family 
life. All we think of is “grounds” for 
divorce, but we have never hereto 
fore set up the machinery to prevent 
them. Our judges are virtually help 
less under these conditions. 

The urgent need for reform was 
accentuated at the National Confer- 
ence on Family Life held in_ the 
White March, 1948, by 
more than a hundred religious, civ- 


House in 


ic, labor and legal leaders, etc. The 
tragedy is succinctly recited in the 
following indictment: 

Our divorce laws are a mess, they 
are rotten, they have totally failed to 
accomplish their declared objective, 
they aggravate a condition that is al- 
ready cancerous. No language can be 
too strong. The basic facts are so well 
known to everybody that they require 
neither recital nor proof. The lawyers 
are heartily ashamed of their enforced 
double-talk in advising clients about 
divorce; the judges are bitter about 
their impotence under existing proce- 
dures; social workers view the legal 
isms and fictions of divorce with an 
unconcealed scorn; the press and pe 
riodicals treat the 
cluding the decisions of the United 
States Supreme Court, with outspoken 
contempt. 


divorce laws, in 


Like all other well-intended fami 
ly conferences, it adjourned with a 
blaze of condemnation, but nothing 

(Continued on page 1172) 
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International Law: 





Unification of Private Property Laws 


by Clifford J. Hynning + of the District of Columbia Bar 


= Mr. Hynning writes that, in spite of American interest in international affairs 
inspired by two wars in one generation and the repeated thawing and freezing of 
the cold war, American lawyers and statesmen have remained indifferent to, and 
usually ignorant of, the pressing need of better international accord on laws affect- 
ing private property. Both technology and economics compel such an accord, but 
the attitude of the United States, usually one of cool aloofness, is a serious hin- 


drance to any improvement, he says. 





® Literally conceived, the interna- 
tional unification of law is an im- 
possible task, now or in the fore- 
seeable future. At best it is a goal 
towards which countries 
with a minimum of common inter 
ests—that excludes the Iron Curtaia 
countries—may endeavor to strike 
some approximate balance of differ- 
ing concepts and techniques with- 
in particular fields of law. Even 
with these limitations of regions and 
subject matter, the achievements of 
unification have been slow, uncer- 


various 


tain and unspectacular. More con- 
crete achievements in unification 
have probably been rolled up in 


maritime law, patents and_ trade- 
marks and air law than elsewhere. 
But aside from these specialties, 


with their special Bars and termi- 
nology, there is little in the way of 
actual accomplishment that can be 
pointed out to the common law 
practitioner who is familiar with the 
National 
Commissioners on 


productive work of the 
Conference of 
Uniform State Laws and the Amer- 
ican Law Institute. 

The consists 


record largely of 


drafts or proposals that have re- 
mained in the discussion stages of 
conventions which have not been 
signed or ratified by the United 
States for a variety of reasons, and 
of scattered bilateral treaties and 
agreements. Yet the aims of unifica- 
tion are and 


high practical—cer 


tainty for commercial transactions, 
justice for parties involved in liti- 
gation without regard to the acci- 
dents of the the forum 
issuing the process, and some equal- 
ization of the factors of competition. 
One of the reasons why unification 
may be long on promises and short 
on performance may be found in 


the aloofness and skepticism of the 


choice of 


United States, its government and 
its legal profession. 

Unification 
“the 


defined as 
conflicting 


has been 


process whereby 


1. “In 1953, a former Judge of the Interna- 
tional Court of Justice [de Visscher] com- 
mitted himself to the opinion that attempts to 
codify international law within the larger 
community of the United Nations constitute a 
clear menace to the development of interna- 
tional law and that ‘the prospects of codifica- 
tion of international law on a universal plane 
are nil.” "” Quoted in Lauterpacht, Codification 
and Development of International Law, 49 
Am. J. Int. L. 16, 17 (1955). 

Lauterpacht, who has himself become a 
Judge on the International Court of Justice, 


rules of two or more systems of law 


are replaced by a rule’’.* 
That for 


the result may not involve a single 


single 
may be too strict a test, 
rule and yet it may merit the char- 
acterization of The 
reduction of a multiplicity of sys- 


tems of 


“unification”. 


rules to two or three, as 
has occurred, for example, in the 
law of negotiable instruments, with 
separate competing systems for the 
common law and the continental law 
countries, may be all that is practi- 
cable for the various banking sys- 
tems, and yet it is an achievement. 
take 
codification or model laws covering 


Unification may the form of 
a particular field.6 Or it may be in 
the upon the 
definition of particular terms or uni- 


form 


form of agreement 


rules for applying varying 


domestic law.* Either form is apt 
to be set forth in a convention or 


treaty, which may be bilateral, in- 


volving only two countries, or mul- 
tilateral, involving several countries, 
or entirely regional. It is commonly 
thought that the most promising 


path of unification today lies in 


limited or regional unification, not 
concluded “that all states should be given an 
equal opportunity of participating in the work 
of codification and associating themselves with 
its results.” IJbid., 38. 

2. Gutteridge, Comparative Law, 154 

3. E.g., the Bustamante Code 
International Law, 4 Hudson, 
LEGISLATION 2279-2354. 

4. E.g., Hague (1951) Draft Convention to 
Determine Conflicts Between the National Law 
and the Law of Domicile. The English text is 
given in 1 Am. J. Comp. L. 275 (1952). 


of Private 
INTERNATIONAL 
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Unification of Private Property Laws 


international unification in a uni- 
versal sense.® 

The desirability of the unification 
of law applicable to property has 
been underscored by the growth of 
and increasing interest in interna- 
tional trade and investment, and the 
related increase in the number of 
foreign residents within practically 
every country, with resulting inter- 
marriages. It is estimated that half 
a million Americans are now living 
abroad. Most recently the dollar has 
emerged as the key financing me- 
dium of international economic re- 
lationships. Even Communist coun- 
tries, such as Soviet Russia and 
mainland China, have resorted to 
the presumably detested dollar as 
the measure of their economic ob- 
ligations toward one another. 


Prime Motivating Forces... 
Technological and Economic 


The prime motivating forces for 
the international unification of law 
are technological and economic. 
The great discoveries of science and 
their application by technology have 
radically altered the nature of man’s 
world, what he produces, how he 
travels, and the manner in which 
he communicates. The relationships 
of time and space have been fan- 
tastically altered within a genera- 
tion. What may happen with the 
application of 
peaceful 


atomic energy to 
purposes will have un- 
imagined consequences for law and 
its international relations. In com- 
munications law and in air law, 
technology has compelled a mini- 
mum of unification, including the 
complexities of the property inter- 
ests in these 
actiens.® 


international _ trans- 

Economics also has operated to 
force some measure of unification. 
Diversity of legal concepts and legal 
rules lead to uncertainty by the par- 
ties with respect to their rights and 
duties, and that uncertainty either 
hinders or complicates the flow of 
international trade and investment. 
The progress toward the interna- 
tional unification of law, however, 
has been so slow and halting and 
the United States has consistently re- 
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mained so aloof from the interna- 
tional efforts, as related in the clos- 
ing section of this article, that the 
international trader or investor must 
for most practical purposes repose 
his confidence in private law-mak- 
ing and commercial arbitration. 
Such private efforts are also attend- 
ed by practical uncertainties, parti- 
ally arising from the confused state 
of conflict of laws in the contract 
field? and the somewhat unfriendly 
attitude of American courts to ar- 
bitration taking place abroad. 

A mere cataloguing of the ob- 
stacles to the international unifica- 
tion of law affecting property is 
so sweeping in scope and appears 
to involve so many deep-rooted fac- 
tors that it may be a wonder that 
any progress has been made at all. 
The great variations in the econom- 
ic, social and political conditions of 
countries have necessarily led to 
corresponding diversities in laws 
and legal practices.§ The complex- 
ities of these basic conditioning fac- 
tors have only been increased by the 
differences in language and the dif- 
ferences in the meaning of words 
where the same or similar words may 
occasionally occur in different legal 
systems with differing consequences 
and nuances (e.g., the word domi- 
cile). Then take into account the 
considerations of national pride and 
public policy, and the natural con- 
cern of each country to maintain or 
maximize the advantages thought to 
lie in each national system. View this 
in the light of the traditional hostil- 
ity of the Bar, especially the Bar of 
the common law countries,® to any 





kind of unification of law, not to 


speak of international unification or 
international law, with the conspic- 
uous exception of the small group of 
international practitioners. 

Despite all these obstacles, the 
unification movement has been at- 
tended with “an excess of zeal 
fostered by an exaggerated belief in 
the need for unification and over- 
confidence in its feasibility’.1° By 
deterring many practitioners from 
lending the support that they might 
otherwise have offered to more prac- 
ticabie and less ambitious schemes, 
the internationalizing zealots and 
romantic one-worlders have them- 
selves become a serious obstacle to 
the unification movement. In writ- 
ing of the failure of the 1930 Hague 
conference, Professor Brierly said:'" 

. the tendency to allow the League 
of Nations to be regarded as a home 
for all good causes ought to be dis- 
couraged. No subject should be taken 
up unless it is both (a) important in 
itself, and (b) really international, 
that is to say, one in which ameliora- 


tive action on the merely national 
plane is bound to be effective. 


The Hague Conventions... 
Three Series of Efforts 


In addition to the well-known con- 
ventions on the laws of war, the 
Hague stands for three series of ef- 
forts at the unification of law in- 
volving private rights. (a) The early 
series dealt primarily with family 
law among the continental coun- 
tries (from 1893 onwards) and has 
remained of little practical con- 
cern.!2, (b) The second series was 
the ambitious conference of 1930, 





5. Niboyet, Territoriality and Universal Rec- 
oqnition of Rules of Conflict of Laws, 65 
Harv. L. R. 582 (1952). 

6. Cf. the standard treaty form recommend- 
ed by the International Law Association on 
mortgages on aircraft. Report of 43d Con- 
ference, Geneva (1948), 249-54. 

7. It is precisely in the area of party au- 
tonomy in international contracts that a step 
forward may be found in the recent Hague 
Draft Convention on the Law Applicable to 
International Sale of Goods. See Jacobson, 
International Sale of Goods, 3 Int. & Comp. 
L. Q. 659 (1954). 

8. For a provocative comparison of “Eng- 
lish, American and Continental Jurispru- 
dence,” see ch. 24 of Friedmann, Lecat THe- 
ory (3d ed., 1953). Friedmann concluded “that 
there are no vital technical obstacles in the 
way of an understanding between English, 
American and Continental jurisprudence.” 
Page 395. Where, however, there is a basic 
cleavage in social ideology as between Soviet 
Russia (with her satellites) and the West, 
the absence of an agreement on the under- 


lying principles of justice have paralyzed ef- 
fective legal collaboration on a_ universal 
scale. 

9. The inactivity of the United States in the 
field of conflicts of law is blamed on lawyers 
in the Annual Survey of American Law: 1952, 
57-58. 

The contrast in attitude between the Bar as 
a whole and the international practitioners 
may be illustrated by the conflicting positions 
on the Bricker Amendment taken by the 
House of Delegates of the American Bar As- 
sociation, which has favored the amendment, 
and the Section on International and Compara- 
tive Law, which has opposed the amendment 
77 A. B. A. Reports 122-24 (1952). 

10. Gutteridge, op. cit., 157. 

11. The Future of Codification, 1931 Br 
Yrex. Int. L. 1, 9. 

Would the human rights convention of the 
United Nations pass Brierly’s test of being 
“really international’’? 

12. The six conferences held in 1893, 1894, 
1900, 1904, 1925, and 1928 led to a series of 
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which was generally regarded as a 
nasco.'8 (c) The third series starts 
with the post-war conference of 
1951, which may have initiated one 
of the most promising ventures in 
the international unification move- 
ment. The United States attended 
only the 1930 Hague Conference, 
and its scholars participated actively 
in the preparatory work of that con- 
ference, principally through the 
monumental work of Harvard Re- 
search in International Law (infra). 
The United Kingdom attended 
both the 1930 and the 1951 con- 
ferences. 

At the 1930 conference at The 
Hague, three topics were under con- 
sideration— (i) nationality, in which 
some progress was made, (ii) ter- 
ritorial sea (which falls outside the 
scope of this article), and (iii) the 
responsibility of states, which was an 
unmitigated failure. The report of 
the conference stated:!4 

The Responsibility Commission was 

unable to complete its study of the 

question of the responsibility of States 

for damage caused on their territory 

to the person or property of foreign- 

ers, and accordingly was unable to 

make any report to the Conference. 
The reasons for this failure have 
been set forth at some length by 
Professor Brierly in a contempora- 
neous article under the hopeful title 
of “The Future of Codification’’.'5 
The workers at the 1930 conference 
did not sufficiently realize the politi- 
cal nature of the task of codification 
—that decisions were required on the 
future policy of international law 
and that these decisions simply were 
not at hand in 1930. It is doubtful 
whether these decisions could be 
taken today with respect to the par- 
ticular subject of the responsibility 
of states toward foreign traders and 
investors. There was—and perhaps is 
accordingly—nothing to codify. In 
the field of nationality, however, 
where some modicum of success at- 
tended the labors of the codifiers, 
there was a much clearer conception 
of the reforms to be accomplished 
and the evils to be avoided—double 
nationality and statelessness. The 
role of lawyers, Brierly wrote at that 
time, had been exaggerated.'® It is 


interesting to note that many of the 
postwar conventions have been 
drafted by economists rather than 
lawyers, as the Woods 


Agreements. 


Bretton 


After the 1930 fiasco it was not 
until 1951 that sufficient courage 
and interest could be mustered to 
call another Hague conference. In 
attendance were the representatives 
of fourteen countries of Continental 
Europe (plus an observer from Yu- 
goslavia) , the United Kingdom and 
Japan.1*7 The United States was 
neither invited nor did it attend.18 
The topics were four in number: 

(1) Draft convention on the law 
applicable to international sale of 
goods; 

(2) Draft convention concerning 
recognition of the legal personality 
of foreign companies (societies) , as 
sociations and foundations; 

(3) Draft convention to deter- 
mine conflicts between the nation- 
al law and the law of domicile; and 

(4) Draft convention relating to 
civil procedure.'® 

The convention on the interna- 
tional sale of goods has been hailed 
as a victory for the party autono- 
mists.2° The convention on conflicts 
between national and domiciliary 
laws has attracted considerable at- 
tention because of the extent to 
which it abandoned the law of the 
nationality for the law of the domi- 
cile. Thereby it would appear to 
meet one of the requirements of the 
active co-operation of the common 








conventions on family law. The United King- 
dom did not participate in any, and France 
withdrew from several. Referring to the con- 
vention on civil procedure, Professor Gutter- 
idge said, “The severely practical nature of 
its subject matter was, no doubt, responsible 
for the fact that this particular convention 
has been the most successful of the series.” 
The Codification of Private International Law, 
32. 

13. “One inevitable consequence of trying 
to reach agreement and failing is to underline 
existing differences and even to create new 
ones.” Brierly, op. cit. 

14. Page 188. No more success has attended 
efforts at clarifying or codifying this aspect of 
international law in the United Nations and 
the Organization of American States, and 
largely for the same reason—disagreement 
between the capital-exporting states and the 
under-developed states over the degree of 
protection that foreign investors deserve. 

15. 1931 Br. Yrex. Int. L. 1. Also see a se- 
ries of articles in 24 Am. J. Inr. L. 

16. “The most essential change is that the 
preparatory work should not be committed to 
lawyers. .. . The preparatory work of legis- 
lative codification belongs properly to advis- 
ory commissions composed of specialists in 
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Clifford J. Hynning is a native of Chi- 
cago with a law practice in Washington, 
D. C. He received his A. B. and Ph. D. 
from the University of Chicago and 
his J. D. from Kent College of Law. He 
is the author of Taxation of Corporate 


Enterprise and various articles on taxa- 
tion, administrative law and interna- 
tional law. He was formerly an attorney 
for the Treasury Department, specializ- 
ing in international finance. 





law countries in the unification of 
private law. 


Some Private Groups... 
A Record of Accomplishment 


One of the oldest private organiza- 
tions working for the international 
unification of law, and one of the 
most successful in terms of its con- 
crete accomplishments, is the In- 
ternational Law Association. It was 








particular fields, such as finance, health, com- 
munications, and the like, who are able to 
expose existing defects in the law relating to 
the subject in which they are expert, and to 
frame policies for its correction.” Ibid., 8-9. 

Writing in 1948, Professor Brierly implied a 
somewhat greater role for lawyers in the 
process of international codification. See The 
Codification of International Law, 47 Micu. 
L. R. 2-10. 


17. Kuhn, The Council of Europe and the 
Hague Conference on Private International 
Law, 24 Am. J. Inr. L. 515-19 (1952). 

18. A representative of the United States 
did attend another conference at the Hague 
later in the same year (1951). It was called 
by the Rome International Institute for the 
Unification of Private Law to consider a draft 
uniform law on international sale of goods. 

19. The English texts are given in 1 Am. J. 
Comp. L. 275-88 (1952). 

20. “The autonomists gained a decisive vic- 
tory at the Hague Conference, 1951. The con- 
vention upon international contracts for the 
sale of goods provides that the governing law 
shall be the internal law of the country cho- 
sen by the parties.” Cheshire, Private Inrer- 
NATIONAL Law (4th ed., 1952), xIvii. 
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Unification of Private Property Laws 


founded at Brussels in 1873, owing 
in part to the advocacy of David 
Dudley Field, and it assumed its 
present name in 1895.2! Its mem- 
bership has consisted largely of law- 
yers, traders, shippers, bankers and 
investors with interests in the inter- 
national field. Although entirely pri- 
vate in its organization and financ- 
ing, the International Law Associa- 
tion has made several unique con- 
tributions for the international uni- 
fication of private law. Among these 
are: 

York-Antwerp 
averages (1877) 

Budapest rules on bills of ex- 
change (1908) 

Rules for the enforcement of for- 
eign judgments (Stockholm, 1924) 
Trademark rules (1930, 1952) 
Warsaw rules on c. i. f. 

(1928, 1932) 
Standard clause in 


rules on general 


contracts 


business con- 

tracts with foreign 

(Amsterdam, 1938) 
Draft convention on sale of mov- 


governments 


able corporeal goods (1947) 

Draft convention on the conflict 
of laws arising out of private law 
agency (1950 and 1952) 

Standard treaty form on mortgag- 
ing of aircraft (1950) 

Draft convention on international 
commercial arbitration (1950). 

At its 1952 conference the Associa- 
tion initiated studies of internation- 
al company law and _ international 
monetary law. 

Another private organization is 
the International Institute for the 
Unification of Private Law at Rome, 
Italy. Organized in 1926 under Ital- 
ian law, the Institute was initially 
connected closely with the League 
of Nations until Italy withdrew 
from the League in 1937. A 
charter (1940) provided for the con- 


new 


tinuance of the Institute as an auton- 
omous Organization. Its purpose is 
to study means of harmonizing and 
coérdinating private law between 
states and to prepare for the adopt- 
tion of uniform private legislation 
In 1948 the Institute reported that 
affiliated 
with the Institute. Voluntary finan 


thirty governments were 


KO 


cial contributions were listed in 195 
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from Austria, Belgium, Brazil, Fin- 
land, France, Germany, Great Brit- 
ain, Greece, Italy, Sweden, Switzer- 
land and Turkey. The Institute has 
prepared draft conventions on the 
following: 

Draft of a uniform law on inter- 
national sale of goods;?? 

Preliminary draft of a uniform 
law of international contracts made 
by correspondence; 

Preliminary draft of a uniform law 
on arbitration in respect of inter- 
national relations of private law;?5 

Preliminary draft of uniform rules 
applicable to international loans; 

Draft of a uniform law on agency 
in international relations; 

Draft of a uniform law on con- 
tracts for mercantile agency. 

During the inter-war years a very 
substantial body of work on interna- 
tional codification was undertaken 
under the auspices of “Harvard Re- 
The 


results were published in a series of 


search in International Law”. 


supplements to the American Jour- 
(1930- 
39) , and are now largely out of print. 


nal of International Law 


The work took the form of relative- 
ly short draft conventions and de- 
tailed commentaries by a committee 
of scholars and lawyers. The ini- 
tial impetus presumably came from 
the decision to hold the 1930 
Hague Conference, for which the 
were 
The 


have included a great deal of con- 


publications specifically in 


anticipation. commentaries 


tinental source material frequently 
inaccessible to the American legal 
practitioner. 

The “Harvard Research” prepared 
conventions affecting private proper- 
ty under the following headings: 

Nationality;** 

Responsibility of States for Dam 
age Done in Their Territory to the 


21. It was originally called the Association 
for the Reform and Codification of the Law of 
Nations. The present address of the Associa- 
tion is 2 King’s Bench Walk, The Temple, 
London, E. C. 4, England. 

22. Originally drafted in 1935, this conven- 
tion was discussed at the second Hague Con- 
ference in 1951, at which the United States 
had a representative. This draft was used as 
a basis for the Inter-American Council of 
Jurists’ Draft Uniform Law on the Interna- 
tional Sale of Personal Property 

23. This draft was used as a point of depar- 
ture by the Committee on International Com- 
mercial Arbitration of the International 


Person or Property of Foreigners;*° 


Diplomatic Privileges and Im- 
munities;?® 

Legal 
Consuls;?7 

Competence of Courts in Regard 


Position and Function of 


to Foreign States:*§ 

Law of Treaties;?® and 

Judicial Assistance.*® 

In 1947 the General Assembly of 
the United Nations established the 
International Law Commission of 
fifteen members (“persons of recog- 
nized competence in international 
law’). The Commission has “for its 
object the promotion of the progres- 
sive development of international 
law and its codification’.*!  Al- 
though the Commission is to “‘con- 
cern itself primarily with public in- 
ternational law’, it is “not pre- 
cluded from entering the field of 
. The com: 
mission may that the 
General Assembly “recommend the 


draft to Members with a view to the 


private international law’ 
recommend 


conclusion of a convention” or “‘con- 
voke a conference to conclude a con- 
vention.” The Commission is also 
directed in Article 24 to 

. . consider ways and means for mak- 

ing the evidence of customary inter- 

national law more readily available, 
such as the collection and publication 
of documents concerning State prac- 
tice and of the decisions of national 
and international courts on questions 

of international law... . 

At its first session in 1949, the 
International Law Commission, 
against the vote of the member for 
the United States, acted to base a 
draft convention on the Panama 
Draft Declaration on Rights and 
Duties of States, but nothing appears 
to have come of this action. At its 
fifth 1953 the Commis- 
sion considered a draft convention 


session in 


(Continued on page 1180) 


Chamber of Commerce for its Report and 
Preliminary Draft Convention on Enforcement 
of International Arbitral Awards (March 13, 


1953) . 
24. 24 Am. J. Int. L. Supp. (1929). 
25. Id. 
26. 26 Am. J. Int. L. Supp. (1932) 
27. Id 


28. 29 Am. J. Int. L. Supp., Part III (1935) 

29. 33 Am. J. Int. L. Supp. (1939) 

30. Art. 1 of the Statute of the International 
Law Commission 

31. Kelsen, The Draft Declaration on Rights 
and Duties of States, 44 Am. J. Int. L. 259-76 
(1950). 
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The Public Defender: 






A Progressive Step Towards Justice 


by Cornelius J. Harrington and Gerald W. Getty 
o to] @ 


® This article by the Chief Justice of the Criminal Court of Cook County (Illinois) 
and the Public Defender of Cook County is an answer to Judge Edward J. Dimock’s 
article on the Public Defender system which we published in our March issue. 


Judge Harrington and Mr. Getty summarize Judge Dimock’s article in six points 


and then answer him point-by-point from their experience with the Cook County 


Public Defender Office, which is more than a quarter of a century old. 





® The March issue of the AMERICAN 
BAR ASSOCIATION JOURNAL present 


ed an article entitled “The Public 


Defender: A Step Towards a Police 


State?” A deluge of comment and 
discussion was the result, particular- 
ly in Chicago, Cook County, Illinois, 
where the services of a Public De- 
fender have been in continuous use 
for twenty-six years. 

Che main points set out in the at 
ticle to support the contention that 
the system is a step towards a police 
state are as follows: 

1. There are inherent dangers in 
the use of a Public Defender because 
it is government supported. 

2. We are becoming a police state 
when the government prosecutes a 
man and at the same time purports 
to defend him. 

3. There is sifting of the deserv 
ing from the non-deserving cases by 
the Public Defender. 

t. The Public Defender refuses to 
defend a case where he believes the 
accused to be guilty and is therefore 
not a partisan. 

5. Because a Public Defender may 


owe his position to a judge, he will 


therefore consider his relationship 
with the judge rather than the de- 
fendant in presentation of a defense. 

6. The only persons who can give 
honest answers to the workings and 
service of the Public Defender are 
the defendants who have been rep 
resented and, like those represented 
by private counsel, the ones acquit- 
ted are full of praise and the others 
say it is all wrong. 

When 
and contentions one should remem 
ber that all Public Defenders and 
\ssistant Public Defenders are law- 


making these statements 


vers admitted to the Bar of their re 
spective states. If such statements are 
to be believed, it then follows that 
we have to believe that a Public De- 
fender thinks nothing of the oath 
taken upon his admission to practice 
law in his state—the oath that he 
solemnly swears to uphold the Con- 
stitution of the United States and the 
Constitution of his state. It will have 
to be forgotten that he also took a 
dual oath of office upon his employ 
ment and at that time solemnly 


swore to uphold the same Constitu- 


tions and also “to protect the rights 


and privileges of all the persons 
charged with the commission of any 
criminal offense, whom the Court 
has found to be unable to employ 
counsel and for whom I shall be ap- 
pointed as attorney, to the best of 
my ability, so help me God”. Fur- 
ther, we would have to classify all 
Public Defenders as having low mot 
al standards. 

When first-hand information is ob- 
tained on the operation of a Public 
Defender’s Office, it is doubtful that 
it can ever be said that the Constitu- 
tion and the laws of our land are 
neglected in the defense of the in- 
digent. To say that there are inher- 
ent dangers in the use of Public De- 
fenders and that by sponsoring them 
under authority of law we are be- 
coming a police state because of gov- 
ernment support is another way of 
saying that a defendant in a criminal 
case is never adequately represented 
unless he personally pays for his de- 
fense. Such reasoning is obviously 
fallacious. 

The real test is what has the Pub- 
lic Defender been employed by the 
government to do—not who is giv- 
ing him his means of livelihood. His 
duties are to represent the indigent 
defendant to the best of his legal 
ability and to see that he receives a 
fair and impartial trial; if his client 
is found guilty, to determine if the 
defendant’s guilt has been estab- 
December 
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Cornelius J. Harrington has been a 
judge of the Circuit Court of Cook 
County (Chicago) since 1934 and has 
served nine years on the Criminal Court 
and has been its Chief Justice four 
times. A native Chicagoan, he is a grad- 
uate of DePaul University. He served 
in World War I as an artilleryman in 
the 42d (Rainbow) Division in France. 





Gerald W. Getty has been Public De- 
fender of Cook County, Illinois, since 
1954. A graduate of DePaul University 
in Chicago, which awarded him an 
LL.B. degree in 1938, he was admitted 
to the Illinois Bar in the same year. He 
was Assistant Public Defender from 
1943 to 1954. He is a member of the 
Chicago Bar Association, 





lished beyond a reasonable doubt. 
His duties are the same as those of 
a lawyer that is paid by a defendant 
who has ability to pay. Certainly the 
citizens of the community, the trial 
judges and state officials would not 
stand for any lesser representation. 
In the plan of defense through 
Public Defenders, the government 
plays no part following the appro- 
priation of public monies to estab- 
lish and properly conduct the office 
or position of Public Defender. The 
Defender is without obligation of 
any kind to judge, prosecuting ofh- 
cers or the appropriating authority. 
Under proper rules and rigid con- 
duct, the files and every investiga- 
tion into relevant facts are protected 
as in a private law office, and, while 
cordial friendship is permitted and 
required between the office and the 
court and 
still there is no fraternizing to the 


prosecuting personnel, 


detriment of the client. Thus, there 
is a distinct cleavage between the 
court, the prosecuting officials and 
the Public Defender, in exactly the 
same sense and degree that would 
exist between the same parties and 


private counsel. 
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The Defender Plan .. . 
Protecting Personal Rights 


The Public Defender plan is con- 
sistent with the American form of 
government because it tends to pro- 
tect the rights and liberties of indi- 
viduals against the state. The Sixth 
Amendment to the United States 
Constitution guarantees the right to 
have the of counsel for 
one indicted in a criminal prosecu- 
tion. This does not mean a guarantee 
only to one who can afford a defense, 
but to all persons. Justice before the 
law must mean equal justice to ev- 
eryone regardless of ability to pay. 
Equal justice is a benefit both to 
the individual and the community. 
Nothing effectually 
breed a distrust of the courts and 
government than the denial of jus- 


assistance 


would more 


tice to those who lack the means to 
pay for a defense. 

The Public Defender of Cook 
County, Illinois, has never refused to 
defend an accused person because it 
was thought he was guilty. Nor has 
there ever been a sif.ing of deserving 
defendant's 
defense may be investigated and, aft- 


from non-deserving. A 


er investigation, he is advised of all 
the evidence against him or that his 
defense cannot be supported at the 
trial. It is then defendant's 
choice: to plead guilty to the best 


the 


possible recommended sentence; or 
be tried before a jury or trial court 
and place the burden upon the state 
to prove his guilt beyond a reason 
able doubt. 

What criminal lawyer would not 
honestly advise his client to plead 
guilty if, in fact, the accused admit- 
ted his guilt to him and investiga- 
tion disclosed the client was guilty? 
Therefore, it can’t be wrong for a 
Public Defender to do the same. If 
a defendant in either case disregards 
such advice, he must then be proved 
guilty according to the law and evi- 
dence. 

The contention that a Public De- 
fender may owe his position to a 
judge, and will therefore consider 
his good grace with the judge rather 
than the accused he represents in 
the presentation of a defense, is cer- 
tainly a reflection upon the judiciary 
of the country. In Cook County, Il- 
linois, the Judges of the Circuit and 
Superior Court, by a majority vote 
of their entire number, appoint the 
Public Defender at their pleasure. 
There are fifty-six Circuit and Su- 
perior Court judges. We have yet to 
encounter a judge who would know- 
ingly tolerate a perfunctory defense 
of an accused. Conversely, it can be 
said that a Public Defender would 
soon be relieved of his duties if he 
did not give every protection under 
the law to the defendant he repre- 
sented. He must be a partisan. Per- 
sonal feeling is not the test when the 
defense of an accused person is con- 
cerned. 


Does the System Work? .. . 
The Defendants Say Yes 


The further contention that the on 
ly persons who can give honest an- 
swers to the workings of the Public 
Defender’s Office are the defendants 
themselves—that those that are ac- 
quitted are full of praise and the 
others say it is all wrong—can be re- 
futed by a filing cabinet drawer full 
of “thank you” letters from clients 
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that have been acquitted and from 
clients that have been found guilty 
and sentenced. The letters are also 
from the families of the accused and 
other interested persons. 

Without quoting from the letters, 
it can be stated with all candor that 
many of the letters are from defend- 
ants that were found guilty and sen- 
tenced, but 
their thanks for services rendered to 
them in the defense of their cause. 


who were reiterating 


The quotations could be volumi- 
nous. They tend to disprove the 
statement that defendants represent- 
ed by the Public Defender and 
found guilty say the system is all 
wrong. 

After extensive study by The Chi- 
cago Bar Association Committee on 
Defense of Prisoners and the Judi- 
cial Advisory Council of Cook Coun- 
ty during the years 1927 to 1929, the 
Public Defender’s Office was created 
as of October 1, 1930. It was later 
confirmed by statutory enactment. 
The members of this Council from 
time to time investigate the admin- 
istration of criminal justice in Cook 
County with a view to eliminating 
serious the law, both 
from the point of view of the People 
of the State of Illinois and from the 


defects in 


point of view of impoverished de- 
fendants unable to employ counsel 
for their defense. 

It was early discovered that the 
time-honored method of appointing 
lawyers directly from the trial bench, 
to act without compensation, had 
produced a chaotic situation in the 
administration and disposition of 
cases, especially in great metropoli- 
tan areas. The qualified criminal 
lawyer that the 
drain on his time in representing 
the indigent was a hardship. The 
inexperienced lawyer was not wel- 
comed by the defendant, and the 
courts were concerned about effec- 
tive representation of the accused. 
The situation developed a picture 
of crowded dockets; cases could not 
be disposed of promptly; the State’s 
Attorney could not bring the de- 
fendant to trial if he was not rep- 
resented; * witnesses against the de- 
fendant were brought back to court 


soon discovered 


again and again, thereby creating 
in them a hostile attitude towards 
the administration of justice and 
loss of respect for the law. There 
was a waste of taxpayers’ money be- 
cause the courts were prevented 
from an early disposition of cases, 
and, finally, the prisoners were not 
given a speedy trial as guaranteed 
by the Constitution, thus needlessly 
lengthening their stay in jail, oft 
times when innocent. 

This condition has been remedied 
by the use of the Public Defender. 
It is believed that this statement can 
be made without contradiction by 
the judges of our trial courts and a 
majority of members of the Bar. In 
the twenty-six-year period, because 
of the increase in population and 
the resulting increase in volume of 
defendants represented, the office 
has been expanded from an original 
personnel of seven to sixteen. The 
personnel presently consists of nine 
assistants, four investigators, two 
and the Official Public 
Defender, a competent attorney and 


secretaries, 


defender of years’ standing, who ad- 
ministers the office. 

The record will disclose that, over 
the years, in 50 to 60 per cent of the 
indictments voted by the Cook Coun- 
ty Grand Jury, the Public Defender 
has been appointed to represent in- 
digent defendants. With constant 
daily pratice in the courts, the assist- 
ants are recognized as exceedingly 
competent criminal lawyers. The of- 
fice average in criminal law experi- 
ence presently for each assistant is 
eight years. 

When a defendant appears at an 
arraignment without an attorney, 
the Chief Justice of the Criminal 
Court questions him under oath, 
touching upon his ability to employ 
counsel. If his answers indicate he 
does not have assets to employ a 
lawyer, the Public Defender is ap- 
pointed to represent the accused. A 
trial date is given and the defendant 
is talked to extensively concerning 
the indictment, his defense and his 
witnesses. If his case requires inves- 
tigation, it is assigned to the investi- 
gation department. He is consulted 


from time to time and advised of 


The Public Defender 


the progress of the investigation. All 
witnesses are subpoenaed for the 
date of trial. If the particular case 
requires research in the law, re- 
search is conducted. It is the policy 
of the office to be ready for trial on 
the first date set by the Court. 

From the beginning, the Public 
Defender has made it clear that he 
does not believe it is his duty to aid 
guilty persons beyond insuring them 
a fair trial according to law. Under 
no circumstances does the Public De- 
fender encourage persons to commit 
perjury at their trials. In cases where 
defendants admit to him that they 
are guilty and there is no defense, 
and the defendant wishes to plead 
guilty, he carries out his duty by 
doing his utmost to see that the 
prisoners, though guilty, receive no 
unjust punishments and by resisting 
respectfully and intelligently incli- 
nations on the part of anyone to im- 
pose unnecessarily cruel or unusual 
punishments. 

The Public Defender does not de- 
fend cases without the power, ability 
or funds to appeal directly to the 
Supreme Court of the state when 
essential and necessary. Chapter 34, 
Section 163F of the Illinois Revised 
Statutes states the duties of the Pub- 
lic Defender and sets out as one of 
the duties, to “prosecute any writ of 
error or other proceeding in review 
which in his judgment the interests 
of justice require”. If it is his opin- 
ion that reversible error was created 
in the trial of a case, either before a 
jury or a court, a jury being waived, 
the record is preserved and appealed 
directly to the Supreme Court. The 
record indicates that since 1931 the 
Public Defender has been successful 
in reversing convictions in 57 per 
cent of the cases that he appealed. 
A list of the multitude of cases ap- 
pealed since the inception of the 
office would be too long for inclu- 
sion here. 

The Illinois Public Defender 
Statute does not preclude the indi- 
gent defendant from asking for 
counsel other than the Public De- 
fender. If the defendant demands it, 
other counsel must be appointed. 
This situation is occasionally con- 
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The Public Defender 


fronted by the courts, and the Bar 


maintains a Defense of Prisoners 


Committee for these occasions. 
However, most recently, this Com- 
mittee asked the Chief Justice to re- 
frain from further appointments to 
cases, even though requested by indi- 
gents, for the reason that they were 
without adequate help to supply 
service. The Chief Justice of the 
Criminal Court of Cook County, 
through correspondence, contacted 


over 200 law firms within the coun- 


Statement by 

Members of the Bar 

(Continued from page 1129) 
strengthen the tradition of respect 
for law. In 1803 the legislature of 
Pennsylvania asserted that a federal 
court had illegally usurped jurisdic- 
tion and that its decree ought not to 
be supported or obeyed. Reviewing 
this action, the Supreme Court in 
1809, through Chief Justice Marshall, 
took note of a supposed right of in- 
terposition: 

The act in question does not, in 
terms, assert the universal right of the 
state to interpose in every case what- 
ever; but assigns, as a motive for its 
interposition in this particular case, 
that the sentence, the execution of 
which it prohibits, was rendered in a 
cause over which the federal courts 
have no jurisdiction. 

The answer which Marshall gave 
is as valid and compelling today as 
it was almost a century and a half 
ago: 

If the legislatures of the several 
states may, at will, annul the judg- 
ments of the courts of the United 
States, and destroy the rights acquired 
under these judgments, the constitu- 
tion itself becomes a solemn mockery; 
and the nation is deprived of the 
means of enforcing its laws by the in- 
strumentality of its own tribunals. So 
fatal a result must be deprecated by 
all; and the people af Pennsylvania 
not less than the citizens of every other 
state, must feel a deep interest in re- 
sisting principles so destructive of the 
Union, and in averting consequences 
so fatal to themselves. [5 Cranch 115, 
136 (1809) }. 

The President at the time was James 
Madison, whose earlier views may 
have given some reason to the Gov- 
ernor of Pennsylvania to solicit his 
support. But when thus approached, 
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ty, asking for temporary help. Six 
firms responded; three unable to fur 
nish any assistance and four volun 
teers was the net result of the Court's 
solicitation. 

Pessibly this is an indication that 
the Bar of Cook County has come 
to recognize the efficiency and the 
adequacy of the service rendered by 
the Public Defender to the indigent. 

The Public Defender has earned 
a good name in Cook County by giv- 
ing adequate service to many clients 


Madison was firm in upholding the 
Rule of Law. He said: “. . . the Ex- 
ecutive is not only unauthorized to 
prevent the execution of a decree 
sanctioned by the Supreme Court of 
the United States, but is expressly 
enjoined, by statute, to carry into 
effect any such decree, where opposi- 
(Cong. 
Globe, 11th Cong. 2d sess., page 2269 
quoted in I Warren, Supreme Court 
in United States History, page 382) . 


tion may be made to it.” 


It is unnecessary to recount addi- 
tional episodes of this kind. Sur- 
mounting attacks prompted by local 
pressures, it was this very authority 
of the Court that served to foster re- 
conciliation after the Civil War, 
when state and federal statutes dis- 
qualifying former supporters of the 
Confederacy from public and profes- 
sional employment were heid by the 
Court to be repugnant to the Con- 
stitution as bills of attainder. Thus 
the attacks on the power of the Court 
proved to be as short-sighted as they 
were short-lived. 

Concerning the school cases them- 
selves, it should be enough to point 
out that they do not warrant any de- 
parture from our tradition of respect 
for law. It has been said that they 
were a usurpation because the equal 
protection clause of the Fourteenth 
Amendment does not speak of schools 
and Congress had not legislated on 
the subject. But the equal protection 
clause was deliberately couched in 
general terms; it does not speak of 
jury service or transportation or any 
of the other specific fields in which 
the Court has been faced with racial 
ly restrictive laws. These problems 


which could not have been procured 


elsewhere and stands as a landmark 
in advancement in criminal proce- 
dure. 

sy repeatedly establishing a prec- 
edent of fairness and fair dealing, 
the use of the Public Defender in 
Cook County has made a very val 
uable contribution to the courts and 
to justice. The years of its operation 
have not created anything like on 
bordering on a police state, nor has 
any constitutional right of any ac- 
cused been frittered away. 


must be resolved by the Court. 
Whether as individuals we agree 
or disagree with the school decisions, 
we recognize that they were the cul- 
mination of a steady line of growth 
in the application of the concept of 
equal protection of the law, and that 
each stage was preceded by sincere 
and determined opposition. In 1880 
the right of Negroes to be included 
on juries was established by judicial 
decision. In 1917 racial restrictions 
in municipal zoning laws were held 
1948 this 
principle was applied to prevent the 


unconstitutional, and in 


enforcement of private racial cove- 
nants for housing. In 1927 the first of 
a series of cases outlawed the all- 
white primary under the Fourteenth 
Amendment. In 1938 the first of a 
series of cases applied the principle 
of equal protection to higher educa- 
tion; through Chief Justice Hughes 
the Court held that a state did not 
satisfy its constitutional duty by of- 
fering to pay for a student's tuition 
at a non-segregated university in an- 
other state. The elementary-school 
cases themselves were presented in a 
series of oral arguments and written 
briefs that advanced every possible 
contention; the Court heard reargu- 
ment on the merits and still another 
argument on the form of the decree. 
The cases were treated with the ut- 
most deliberation. Recognizing the 
problems of adjustment in some lo- 
calities, the Court left the decrees to 
be carried out under the supervision 
of the district courts. The local au- 
thorities are obligated to see that the 
Court's decision is complied with in 


good faith. 
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American Bar Association Medal 


Awarded to Robert G. Storey, of Dallas, Texas 


® The 
Medal, the highest honor within the 
gift of the American Bar Associa- 
Robert G. 
Storey, of Dallas, Texas, during the 
1957 Annual 


American Bar Association 


tion, was awarded to 
Meeting. Mr. Storey 
was the twenty-first lawyer to re- 
ceive the Medal since its first pres- 
entation to Williston in 
1929. 


Mr. Storey has had a long and 


Samuel 


distinguished career as lawyer, sol 
dier, educator and businessman. He 
was President of the American Bat 
Association in 1952-1953 and _ has 
been Dean of the Law School at 
Southern Methodist University since 
1947. He served in both World 
Wars, as a lieutenent of Artillery in 
1917-1918 and as a colonel in the 
Army Air Corps in World War II. 
One of the most important events 
in his career was his service as Ex- 
ecutive Trial Counsel to Mr. Justice 
Jackson at the Nuremberg trials. 
Appropriately enough, the award 
of the Association’s Medal “for con- 
spicuous and unselfish service to the 
cause of American jurisprudence” 
was the climax of the Annual Meet- 
ing held in Mr. Storey’s own city of 
Dallas, the first Association Annual 
Meeting ever held in the Southwest. 
Dean Storey was born in 1893 at 
Greenville, Texas, the son of a doc- 
tor. He attended the University of 
Texas and began to practice law in 
1914 in a small town in East Texas. 
By 1917, he was Assistant County 
Attorney when the United States en- 
tered World War I. After the war, 
he returned to Texas and practiced 
at Tyler for three years, before he 
was appointed Assistant Attorney 
General of the state in charge of 
criminal appeals. He resigned that 








post to return to private practice in 
Dallas. He has been President of the 
Dallas Bar Association and the State 
Bar of 


many years of service to the Ameri 


Texas in addition to his 
can Bar Association, in which he 
has been Chairman of the Section 
of Legal Education, State Delegate 
from Texas, Assembly Delegate, 
and member of the Board of Gov- 
ernors, among other activities. 

In presenting the Medal to Dean 
Storey, President E. Smythe Gam- 
brell said to him: “The unusual serv- 
ice which you have rendered to 
your country as a lawyer in Europe 
and Asia and South America and 
other places has forwarded the cause 
of American jurisprudence and has 
increased our stature and prestige as 
world leaders in these years of great 
decision; the weeks, months and 


years which you have devoted to 


your profession without thought of 
reward have been an _ incalculable 
aid to the American Bar Associa- 
tion in building for the future of 
the profession.” 

The citation accompanying the 
Medal characterized Mr. Storey as 
a “A vision out- 
stripped that of his fellows and a 
doer whose devotion to duty has 


dreamer whose 


caused those dreams to live. You 
have furnished inspiration and lead- 
ership to bring to the Southwest a 
great 
reach 


center whose 


beyond the 


legal services 
borders of this 
country, to give to the profession the 
American Bar Center as the hub 
around which revolves the very life 
of our profession, and to provide 
to lawyers throughout the world an 
acquaintance with, and respect for, 
the American system of justice 
which provides liberty under law.” 
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@ “4t Christmas Play and 
Make Good Cheer” 

“I have often thought” said Sir Roger, “it happens very 
well that Christmas should fall out in the middle of 
winter.” It must have been with some such merry idea 
that the Benchers of the Middle Temple for their revel 
in February, 1601, played Shakespeare's Twelfth Night. 
All over our country in these wintry days, staid judges, 
stern prosecutors, powerful advocates, crabbed convey- 
ancers and meticulous office lawyers are at work on baa 
association skits and lampoons. Offices close a little 
earlier than usual but still late enough so that the 
darkness enhances the cheer of the bright fire in the 
club visited on the way home. It is out of the ques- 
tion to refuse an adjournment to the lawyer with whom 
last night you were discussing the best way of merging 
port and stilton cheese. Judges find it impossible to be 
niggardly with allowances to the young limbs of the 
law that they see toiling with the sets for the Christmas 
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show. The managing partner cannot find it in his heart 
to complain if festooning the office with paper bells 
and wreaths keeps the stenographers from their 
machines. 

The very austerity of our profession drives this inno- 
cent Saturnalia of ours to heights of good spirits that 
those of other callings vainly try to attain. For once, 
we eat and drink as friends and forget to strive mightily. 


a ‘The Best Is Yet To Be” 


Sir Henry Maine tells us in his Ancient Law that: 


The tendency to look not to the past but to the future 
for types of perfection was brought into the world by 
Christianity. Ancient literature gives few or no hints of a 
belief that the progress of society is necessarily from worse 
to better. But the importance of this theory to mankind 
has been very much greater than its philosophical deficien- 
cies would lead us to expect. 


Any one of us Americans can hardly study our own 
country’s history without realizing that it has shown 
economic improvement each year; the “annual improve- 
ment factor’ the labor unions call it. Harvard’s Profes- 
sor Slichter points out in the Atlantic Monthly for Oc- 
tober that there has been a substantial improvement in 
the living standards of most Americans, with a tendency 
for a spirit of moderation to grow in the ever-enlarging 
middle class. Yet this eminent professor believes that we 
are well protected from the danger that this spirit of 
moderation might prevent us from seeing the faults in 
existing institutions “and from entertaining strong 
ambitions to make the world a better place”. America, 
traditionally the land of opportunity, is not likely to 
develop into an ancestor-worshipping nation looking 
backward to some golden age of the past. One of our 
great industries advertises that, “Progress is our most 
important product.” This expresses the American spirit. 

Many have expressed fears that the industrialization 
of America will destroy our traditional values. Those 
who have been thinking along those lines will find reas- 
surance in reading the article we publish in this issue by 
Paul F. Douglass, of the District of Columbia Bar. Mr. 
Douglass takes an optimistic view of the future of our 
country. Those who have felt that we have over-empha- 
sized material values will appreciate Mr. Douglass's 
stressing spiritual values. He is aware of the problem of 
leisure time. We know that it is by the use of his leisure 
time that a man makes himself what he is. Those readers 
who have forebodings of a future like that so dramati- 
cally portrayed in George Orwell’s 1984 will appreciate 
Mr. Douglass’s emphasis on the values of some of our 
constitutional liberties. Here is a great obligation, a 
great opportunity for us lawyers in the future. 

Here is a thoughtful article on an interesting philo- 
sophical analysis of America’s future. You will enjoy it. 
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8 “Words — Words — Words” 


Lawyers are supposed to be experts in the use of lan- 
guage. On the train returning from the Annual Meet- 
ing, we listened to a group of members discussing com- 
mon €rrors in words heard at the mec¢ting in Dallas. 
They commented on the usual failure to observe the 
proper difference in the pronunciation of “precedence” 
and “precedents”. They adverted to the prevalent con- 
fusion in the meanings of “rostrum”, “lectern” and 
“podium”. 

Then they spoke of a number of misuses of words 
they had heard at the Dallas meeting. Our notes taken 
on the spot have enabled us to construct the following 
synthetic paragraph embodying an even dozen of the 
examples they mentioned: 


The American Bar Association is presently engaged in a 
drive for new members. It has found that the best media 





Editor to Readers 











On October 31, 1956, Henry P. Chandler retired as 
Director of the Administrative Office of the United 
States Courts. 

He had held that high office ever since it was created 
seventeen years ago, by appointment of the Supreme 
Court. It will not be easy to replace him, for he 
brought to his task vision, tireless attention to the many 
problems before him, unusual ability and a true ap- 
preciation of the obligations and opportunities involved 
in public service. 

Mr. Chandler possessed not only a character and rep- 
utation above reproach, but a wide and varied experi- 
ence at the Bar and in civic activity during an active 
and successful practice extending over a period of over 
thirty years. 

The value of his service in the Chicago Bar Associa- 
tion was recognized in his election to the presidency of 
that organization. 

He made a special place for himself among his many 
friends in Chicago where he was held in high esteem 
and affectionate regard for his fine qualities of heart 
and mind, his modesty, his unselfish consideration for 
others and his conscientious devotion to the highest 
ideals and the best traditions of his profession. 

We wish for him many years of health and happi- 
ness. : 
® Upon learning of Mr. Chandler’s retirement, the 
Judicial Conference of the United States adopted the 
following resolution, dated October 20, 1956: 

Reso.veD, That the Conference is distressed to hear of 
the illness of Mr. Chandler, for whom all of us entertain 
the highest sentiments of affection and esteem, and ex- 
presses the hope that he may soon be entirely restored to 


health and strength. 


Editorials 


lor getting its message to prospects 1s fo contact them per- 


sonally. The enormity of this task would appear to mitigate 

against its complete success. However, the Committee has 

been notorious in its efforts, and the events that have al 
ready transpired have produced most fortuitous results. 

We truly feel the Association is liable to achieve its ulti- 

mate goal, and it looks like the Committee’s agenda is 

ready to be finalized. 

As to the extent and prevalence of such misuses of 
words, no data are available. However, in the circula- 
tion of words, as well as in that of money, Gresham's 
Law seems to apply, and the baser currency tends to 
drive out the good. Is our currency of words becoming 
debased? 

We like to recall the days when the columns of the 
JourNaAL provided the battleground where such giants 
of the Bar as John W. Davis engaged in controversy 
over the use of “and/or”. 


The Conference notes, with regret, that Mr. Chandler 
is retiring from the position of Director of the Admini- 
strative Office as of October 3lst and desires to record its 
appreciation of the fine service he has rendered in that 
capacity and to wish for him many years of health and 
happiness in his retirement. 

®" The Administrative Office of United States Courts 
has furnished us with the following biographical sketch 
of Mr. Chandler: 

Henry Porter Chandler was born in Indian Orchard, 
Massachusetts, in 1880. He began his collegiate educa- 
tion at Leland Stanford University and transferred to 
Harvard where he received an A.B. in 1901. He pur- 
sued his law studies at the University of Chicago, at the 
same time teaching English and afterwards acting as 
secretary to the president of the university. After re- 
ceiving the degree of Juris Doctor in 1906 he was ad- 
mitted to the Illinois Bar and practiced in Chicago for 
over thirty-three years, during the latter part of which 
as a member of the firm of Tolman and Chandler. He 
was president of The Chicago Bar Association, presi- 
dent of the Union League Club, president of the City 
Club and a leader in many civic and charitable enter- 
prises there. During the latter part of his practice he 
took a prominent part in the work of the American Bar 
Association and at one time served as chairman of the 
Municipal Law Section. For many years he has been a 
member of the permanent commission on inter-church 
relations of the Presbyterian Church. A member of the 
American Law Institute and the Cosmos Club, he also 
belongs to a number of bar associations. 

In announcing his retirement as of October 31, Mr. 
Chandler stated that the mandatory retirement pro- 
visions of the Civil Service Retirement Act only set the 
time for carrying out a decision he had already made. 
He expressed the opinion that a uniform policy of re- 
tirement for the administrative personnel of the courts 
would make for the good of the service. 
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The Story Behind Phenix City: 


The Struggle for Law in a Modern Sodom 


by Emmett Perry + of the Alabama Bar (Birmingham ) 


= The 1954 murder of the newly elected Attorney General of Alabama in his 


home town was the climax of the story of Phenix City, Alabama, and it resulted 


in ending more than seventy years of corruption, gangsterism and violence which 
characterized this small town, well-known, at least by reputation, to every soldier 
stationed at Fort Benning during World War II. There is a valuable lesson in the 
story behind Phenix City, for, as Mr. Perry points out, what happened there can 
easily happen in Port Angeles, Washington, or Galesburg, Illinois, or Fergus 
Falls, Minnesota, or any other peaceful, decent American town. This article is 
the text of an address delivered on November 30, 1955, before the Deep South 


Regional Meeting of the American Bar Association at New Orleans 


Mr. 


Perry conducted the grand jury investigation that resulted in indictments for vote 
fraud in the state Attorney General’s election. It was during this grand jury in- 


vestigation that the Attorney General-Elect was murdered. 





® “The Story Behind Phenix City” 
is not a new one. It is the age-old 
story of public indifference to viola- 
tion of gambling laws and the ac- 
ceptance of professional gamblers in 
a community, as of little 
quence. Donations by gamblers to 
charities, even to build churches, in 
Phenix City were accepted by the 
“good citizenry” and, thereby, they 
were lulled into a feeling that gam- 
bling is only an innocent pastime 
and the professional gamblers a 
“not-too-bad” lot after all. 


conse- 


Where the general public adopts 
such an attitude, these professionals 
tentacles into the 

poor and poverty 
stricken ill-gotten 
gains for political corruption. Too 


spread their 
homes of the 
and use their 


many good citizens in Phenix City 
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fact 
that gambling is one of the most lu- 
crative and profitable enterprises in 
existence—profitable, that is, for the 
Gambling, 


and elsewhere overlooked the 


professional gamblers. 
where the professionals are involved 
(and they soon get involved if the 
public lethargy will allow them), 
whether legalized or merely toler- 
ated, exploits the human weakness 
of trying to get something for noth- 
ing. It leads directly to other crimes: 
embezzlement, larceny, crimes of vi- 
olence. Prostitutes and other crim- 
inals squat in the community where 
widespread gambling exists whether 
licensed by law or simply overlooked 
by an otherwise responsible citizenry 
as a mistaken conception that they 
and “broad- 


are being “tolerant” 


minded”. 


Where, as in Phenix City, these 
leeches are allowed to take charge, 
there is no democracy—it has gone 
by default. They own the public of- 
ficials, they purchase the ballot box, 
law enforcement is the imposition of 
their will. 

Phenix City was not merely a com 
munity where crime was rampant 
and violence was shrugged off by 
law enforcement 
zens. It 


officers and citi- 


was a state of mind—the 
philosophy of “get it while you can 
and the methods will not be ques- 
tioned”. 

It was a city where 10 per cent ol 
the people composed the majority 
at the polls and held absolute sway 
over all of the business life in the 
community. That 10 per cent were 
the tough, home-grown thugs and 
imported gangsters who wallowed in 
the filth they created. That same 
small group influenced the courts, 
many of the churches and held im- 
portant positions in the Chamber of 
Commerce, on school boards, hospi- 
tal boards and in the leadership of 
service organizations. 

As a city, Phenix City would not 
impress the casual observer as the 
nation’s number one sin center. It is 
a town of barely twenty-five thou- 
sand persons and spreads over a 
wide area tucked away in the bend 
of the Chattahoochee River adja- 
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cent to Columbus, Georgia. 


The tallest building soars ho 
higher than two stories and the false 
lronts, in the neon-lighted jungle 
that was the vice strip, boldly ad- 
vertised the wares to be found in- 


side. 


Phenix City... 

An Outcast Urchin 

Phenix City was an area that no one 
wanted to claim. By geographical lo- 
cation and by proximity to its more 
dominant sister, Columbus, Phenix 
City should have been in the State 
of Georgia. But Georgia would have 
been horrified at the thought of 
adopting the urchin which no one 
could or would control. 

Alabama, ou the other hand, tried 
to hide the fact that Phenix City was 
its responsibility. As the motorist 
travels through Phenix 
City from the Georgia side, there is 
no marker to indicate that he crosses 


westward 


the state line on one of the two 
bridges across the turgid river which 
too often was the hiding place for 
the sins that Phenix City wanted to 
conceal. But after driving through 
Phenix City on the major highways 
leading to Birmingham or to Mont- 
huge roadside signs an- 
are entering Ala- 


gomery, 
nounce, “You 
bama, welcome.” 

The state’s laissez faire attitude 
was expressed by other means which 
in a large part contributed to the 
Phenix City that existed on June 18, 
1954. That was the “day of infamy” 
when concealed gunmen blasted the 
life from Albert L. Patterson just sev- 
enteen days after he had been elect- 
ed Attorney General of the state. 
His platform was based upon the 
ridding of his hometown and the 
State of Alabama of the gangster 
yoke that had throttled it for so 
many years. 

Through the decades prior to that 
fateful day, the attitude of each suc- 
ceeding administration in Mont- 
gomery had been to let Phenix City 
take care of its own without inter- 
ference from state law enforcement 
officers. On one occasion, Governor 
Chauncey Sparks was persuaded by 


a small clean-up faction in Phenix 
City to send state officers there to 
break up the wide-spread gambling 
and vice which had made the city 
intamous from coast to coast. This 
clean-up had hardly gotten undei 
way before some of the “better citi 
zens” of the area called upon the 
governor and asked him to desist 
because it was “ruining~ business”. 
On occasion, the state had been 
forced to recognize the unhealthy 
situation and attempted to take 
some action. 

The first time this occurred was in 
1916 when a fighting Attorney Gen- 
eral led National Guardsmen into 
the area and destroyed millions of 
dollars worth of bootleg liquor in 
what still stands as the biggest raid 
of its kind ever conducted in the 
United States. The Attorney Gen- 
eral who led that clean-up, some- 
times against powerful political 
forces in the State Capitol, was none 
other than William Logan Martin, 
a long-time active and prominent 
member of the American Bar Asso 
ciation. Logan Martin succeeded in 
breaking up a liquor ring and seiz- 
ing several hundred thousand dol- 
lars worth of illegal alcoholic liq- 
uors and later in impeaching the 
sheriff who had permitted the situ 
ation to exist unmolested, and in 
convicting the violators. These re- 
sults were secured in spite of the 
fact that the Governor of Alabama 
at the time refused to authorize any 
expenses to be incurred by the at- 
torney general not only in this un- 
dertaking but in other serious oper- 
ations in which Martin engaged. 
But a number of public-minded cit- 
izens voluntarily contributed suff- 
cient funds to carry out the opera- 
tions and Martin kept his accounts 
which were approved by a succeed- 
ing governor and all this money re- 
turned to the contributors. We need 
countless Logan Martins in our Bar 
and in our government today. 

But, as all clean-ups in Phenix 
City, the result was short-lived. Mar- 
tin, a graduate of the U. S. Military 
Academy at West Point, left office to 
enter the service of our country, and 
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Phenix City—which was then known 
as Girard—fell back into its old 
transgressions. As we look back into 
\labama history, it is not out of or- 
ler to say that at that period of his 
career it is not improbable that Mar- 
tin could have been elected Gov- 
ernor of Alabama. But with him 
dluty to country came first, and his 
political career came to an end. 

It was in 1932 that the state, again 
prodded into action by a few hearty 
citizens who opposed the racket ma- 
chine, made a second attempt to 
bring order out of the chaos of Phe- 
nix City. This was done by changing 
the lines of Russell County and Lee 
County, so as to combine the twin 
communities of Girard and Phenix 
City into Russell County. 


Sodom Destroyed... 
And Rises as Phenix City 


Prior to 1932 Phenix City was lo- 
cated in Lee County and Girard in 
Russell County. Girard, commonly 
known as Sodom, was the strong- 
hold of the renegades and cut- 
throats, while Phenix City at that 
time was a fairly clean, thriving 
community. The state had hoped 
that by combining the two commu- 
nities and renaming the entire area 
Phenix City, Girard could be cleaned 
up. The opposite proved true. In- 
stead of Girard’s improving its ways, 
the criminal element merely en- 
gulfed the new addition and set 
the stage for the things that later 
happened in Phenix City. It was the 
old story of one rotten apple spoil- 
ing the entire barrel. During the 
depression years of the early ‘30s, 
Phenix City came close to bank- 
ruptcy and was about to go into re- 
ceivership. At that time a strong 
man, Mayor Homer Cobb, surveyed 
the situation and decided the finan- 
cial salvation of the city lay in open- 
ing even wider the doors of an al- 
ready wide-open town for the pur- 
poses of obtaining revenue. 

From a financial standpoint, the 
scheme worked. The gamblers were 
more than willing to fill the city’s 
treasury in return for immunity 
from prosecution. Though not a 
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member himself of the racket forces, 
Mayor Cobb liked to think of him- 
self as a practical man making the 
best of a bad situation. Through his 
long tenure of office, he was able to 
hold the lawless element fairly well 
in check and often dealt out severe 
punishment for any violation of the 
loose rules he had set up. Shortly 
before Cobb’s death in the early 
1950’s, he confided to friends that 
the situation had long since gotten 
out of control and that he was fear- 
ful that there had been created in 
Phenix City a Frankenstein monster 
that would eventually destroy itself. 
His words could not have been more 
prophetic. 

The criminal history of the Gi- 
rard-Phenix City area did not begin 
in 1916 nor even at the turn of the 
century. The first records available 
to indicate the growth of the poi- 
sonous carbuncle was in 1881 when 
a band of English fur traders trav- 
elled down the Chattahoochee Val- 
ley and one of them wrote letters to 
his family. The copy of two of those 
letters has been preserved. In one 
of the letters, the Englishman ob- 
served that they were encamped at 
a community known as Columbus, 
Georgia, but that they would not 
cross the Chattahoochee River into 
the community known as Sodom be- 
cause it was inhabited by a band of 
cut-throats. 

Even earlier than that date, the 
Phenix City and Girard area was 
known as a haven for runaway slaves 
and Southern renegades who were 
hiding from the law. 

The history of Phenix City is a 
colorful one. It was there that the 
last battle of the War Between the 
States was fought, when Wilson’s 
raiders attacked the settlement and 
part of it was levelled by fire. 

Coming to the more recent his- 
tory of Phenix City, we find gath- 
ered there the worst elements from 
Miami, various parts of Georgia and 
other cities from all over the United 
States. The Revel’s, the Davis’, the 
Shepherd’s and others were lured 
there by the knowledge that their 
operations would go unquestioned. 
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During the years of their operations 
many of these individuals amassed 
great fortunes. In June of 1954, the 
Phenix City had 
reached a point where something 
had to happen. Had it not been the 
murder of Patterson, it undoubtedly 
would have happened in gang war- 
fare. ‘Two powerful opposing ele- 
ments were struggling for control. 
One of the groups, led by some of 
the older racket figures, had become 
mellowed. with age and wanted a 
lessening of the turbulence. Another 
group spearheaded by the Young 
Turks of the machine 
continue the rule of tooth and claw 


situation in 


wanted to 


and were prepared to stop at noth- 
ing to gain control of the rich pick- 
ings which came across the river 
nightly in the person of the thou- 
sands of soldiers stationed at The 
Infantry School of the United States 
Army located at Fort Benning, Geor- 
gia, six miles away. 

I could tell you of the numbers 
racket which grossed millions of dol- 
lars a year for a half dozen oper- 
ators—I could tell you of the crooked 
dice tables, over which hundreds of 
thousands of dollars would pass in 
a single night—I could tell you of 
the slot machines, of the narcotics, 
of the muggings, and knock-out 
drops or I could describe to you the 
unbelievable conditions of the large 
houses of prostitution that dotted 
the perimeter of the area. I could tell 
you of the bawdy houses on wheels 
where soldiers were entertained, for 
a high fee, as these busses rolled 
about the countryside. But all of 
this would not give you the true pic- 
ture of what Phenix City really was. 
As I remarked in the beginning, 
Phenix City was a state of mind. It 
was the result of average citizens ac- 
cepting conditions which many of 
them deplored but lacked the cour- 
age to take up a cudgel against. 
Perhaps those citizens could not be 
blamed too severely because they 
had seen over the years what hap- 
pened to those people who attempt- 
ed to fight the rackets. They had 
seen wholesale murders. They had 
seen beatings and bloodshed and cit- 
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izens intimidated at the polls, pis 
tol-whipped and their houses set on 
fire. Indeed, it would have been the 
strong reckless man who would dare 
to lift his voice against the things 
that had become commonplace at 
his doorstep. 


Many Reformers... 

But Few Reforms 

But there were those reckless indi- 
viduals who did just that. There had 
been many so-called reform groups 
calling themselves by various names 
such as “‘citizens’ committee”, “Chris- 
tian laymen association” and “min- 
isterial alliance”, who had attempted 
over the years to combat the vice 
conditions, but it wasn’t until tough, 
hard-hitting Patterson met with a 
group of a dozen individuals on an 
October night in 1951 that an or- 
ganization was formed which was 
willing to go all the way. The group 
that met that night in the law of- 
fices of Patterson wasn’t large, but it 
was composed of men who then and 
there dedicated themselves to clean- 
ing up their city at all costs. Had 
these individuals been able to fore- 
see the future and to count what 
the cost really would be, it is doubt- 
ful that even these tough, strong- 
minded men would have stood fast. 
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In that group were men like 
Hugh Bentley, a prosperous me 
chant who had been reared in 
Phenix City and had fought in the 
alleys and byways of the town as an 
adolescent. Bentley, on the night the 
Russell Betterment Association was 
formed, had become one of the 
town’s prominent citizens and one 
of the great lay leaders in the church 
but he, like the others in the small 
group, was a man of courage and 
resolute action. Physically, he was 
well equipped for the job he was 
about to undertake as president of 
the Russell Betterment Association. 
In his youth only a few years earlier, 
Bentley had been a promising pro 
fessional boxer. 

In that group, also, was a towering 
giant of a man, a carpenter, to whom 
the meaning of fear was never 
known. He was Howard Pennington, 
who was later to be one of Patter- 
son’s closest confidants and who was 
to play a big part in the clean-up 
after Patterson’s death. 

Another man present at that first 
meeting was a gutty veteran of the 
Pacific fighting, Hugh Britton, who 
was to prove perh: ps the most pain 
ful thorn in the side of the gigantic 
octopus of crime which embraced 
Phenix City in its tentacles. 

I am often asked whether Patter- 
son, whose son is now the Attorney 
General of my state, was sincere in 
his late starting battle against the 
criminal forces in his hometown. My 
answer is that it was the nature of 
the man to be sincere in whatever 
he undertook. Yes, Patterson had 
represented, as an attorney, many of 
the racket figures of the town, but 
they had _ never 
When he 


cate his life to bringing about law 


controlled him. 


decided in 1950 to dedi- 


and order, his knowledge and his 


rugged 
him the most feared enemy of the 


tenacity of purpose made 
mobsters. /t was for this reason that 
Patterson was killed. 

The evil effects of Phenix City 
before Patterson’s death were widely 
felt throughout the state. It had be- 


come a boil spewing its poison into 


all ol the sixty-seven counties of Ala 
bama and growing more inflamed as 
it progressed. The machine in Phe- 
nix, with its unlimited slush fund, 
contributed to political campaigns 
of candidates for high state office and 
sent its emissaries into all parts of 
the state to work for their chosen 
candidates. 

While state election officials were 
getting ready to conduct the official 
tabulation of the votes of the June 
1, 1954, run-off primary, on the aft- 
ernoon of June 8, 1954, it was 
attention as Cir- 
Ed Strickland, a 
newspaper man and ace reporter for 
News, that the 
votes which would be certified by 


brought to my 
cuit Solicitor by 


The Birmingham 


the state were not the same as had 
been counted in the Attorney Gen- 
eral’s race in Jefferson County. The 
steal consisted of 600 votes and those 
600 votes were in favor of Patterson’s 
Immediately the 
was heard by our Jefferson County 


opponent. story 
grand jury, which was then in regu- 
lar monthly session; the tabulation 
sheets were called in and the changes 
spotted. 

That began a probe which lasted 
for several weeks and finally re 
sulted in the indictment for vote 
fraud of the man who was then At 
torney General of the State of Ala 
bama, Silas Coma Garrett III; the 
Solicitor of Russell County, Arch B. 
Ferrell; and the Chairman of the 
Jefferson County Democratic Exec 
Lamar Reid, a 
Birmingham attorney. 

While this probe was continuing, 
Patterson 
planning to offer his testimony to 


utive Committee, 


told friends that he was 


our Jefferson County Grand Jury on 
June 21. When this word was spread 
and reached certain ears in Phenix 
City, Patterson’s doom was sealed. 
About 9:00 p.m. on Friday night, 
June 18, on the same day that he 
had confided to friends his intention 
to testify, he walked from his law 
office on the Main Street of Phenix 
City to his automobile parked be- 
side the building. What happened 
then is history. He was shot three 
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times as he sat in his autombile, one 


of the bullets smashing into his 
mouth—the underworld method of 
eliminating those who they fear will 
talk. While the crime as such was 
bad enough, perhaps the most signif- 
icant by-product was the hold it haa 
Russell County. 
Over the years the crime machine 
had elected the officials they picked 


and had defeated all those whom 


in the courts of 


they feared. The jury box was filled 
with the names of trusted mobsters 
and lackies and the grand juries 
were selected by Hoyt Shepherd, the 
kingpin of crime of the city, who 
later went to prison during the 
crime clean-up. 

Following Patterson’s death, the 
fact that these corrupt conditions 
existed was verified when mysteri- 
ously there appeared hundreds of 
recordings made by a tap on Hoyt 
Shepherd's telephone over a period 
of four years. While the mysterious 
donor kept himself shrouded in mys- 
tery, the mechanics of the gigantic 
crime machine was for the first 
time laid bare for all to see. Those 
recordings of Shepherd's conversa- 
tions told a story of the tremendous 
power and the meticulous detail 
the gamblers and their hench- 
men and pimps had wielded. These 
that when a 
grand jury was to be selected, Shep- 
herd checked each 
man out and applied his stamp of 
approval days before the jury was 


recordings showed 


very carefully 


drawn. It was, therefore, impossible 
for the decent citizens of Phenix 
City to get a fair show in court. As 
all dictators when they seek to con- 
trol, they took over the jury system 
Mob- 


sters were almost never indicted for 


and destroyed free elections. 


offenses and if, because of aroused 
public opinion, one was indicted, he 
was invariably cleared by the petit 
jury. 

For what reason was a Jefferson 
County Grand Jury calling witnesses 
and investigating the activities of 
Phenix City Russell 
than ore hundred 
(Continued on page 1178) 


gangsters in 


County, more 
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1,712 Lawyers Attend 


the Baltimore Regional Meeting 


by John D. Randall - Chairman of the Committee on Regional Meetings 


®" When Governor Theodore R. 
McKeldin of Maryland welcomed 
registrants and guests at the Mid- 
Atlantic Regional Meeting in Balti- 
more, October 11, he said in part: 
“The Bar cannot evade the duty of 
maintaining contact with reality; and 
when changing conditions rende1 
existing law deficient in certain re 
spects, the Bar should be the first to 
point out the deficiency and to urge 
its correction.” 

He was speaking of past events in 
Maryland’s history to demonstrate 
that laws must be applied in terms 
of the realities of the times. But his 
remarks fitted precisely the central 
theme of this three-day meeting. The 
program was built around able dis- 
cussions of specific important phases 
of current law in several major fields 

business, labor, insurance, judicial 
administration, taxation, and crim- 
inal law—all intended to better equip 
today’s lawyers to apply today’s laws 
in terms of current realities. 

It was one of the best attended, if 
not the largest, regional meetings in 
Actual 
were 1,712 from six states and the 


recent years. registrations 
District of Columbia. It was the first 
regional meeting ever held in Balti- 
more. The Bar Association of Balti- 
more City, the Maryland State Bar 
Association, the Junior Bar Associa- 
tion, and the Women’s Bar Associa- 
tion of Baltimore City all joined in 
the exceptional hospitality extended 
to the visitors. States included in the 
region were Delaware, North Caro- 
and 
West Virginia, in addition to Mary- 
land itself and the District of Colum- 


lina, Pennsylvania, Virginia 


bia. The sessions were centered in the 
Lord Baltimore Hotel. 

he program gave fresh impetus 
to two of the major projects in which 
the Association currently is engaged. 
Speaking at the opening Assembly 





oe 








At the Baltimore Regional Meeting, R. Carleton Sharretts, Jr., general chairman 
of the meeting, and John J. Sweeney, Jr., chairman of the Wednesday night re- 
ception committee, talk with Association President David F. Maxwell and Region- 
al Meeting Committee Chairman John D. Randall. 
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session, President David F. Maxwell 
announced plans to call a conference 
in early December of thirty-five or 
forty leading national professional 
and trade associations to consolidate 
the support of self-employed people, 
including lawyers, for the Jenkins- 
Keogh legislation to permit limited 
income tax deductions for indivdual 
retirement savings. He also appealed 
for the backing of lawyers for the 
\ssociation’s campaign in Congress 
for a broad overhauling of federal 
administrative procedures. Mr. Max- 
well said the object of these changes 
was to return to the courts some of 
the far-reaching judicial 
which have been given to the admin- 


pe ywers 


istrative agencies in the last two dec 
ades 

Another principal speaker before 
the Assembly, Deputy Attorney Gen 
eral William P. 
strong plea for positive action by the 


Rogers, made a 


Bar to combat court congestion and 
reduce the time lag that exists in 
many communities in bringing cases 
to trial. This proved to be one of 
the major subjects discussed at the 
meeting. 

Other speakers at the Assembly 
included: 


and luncheon programs 


John Joseph Hearne, Ambassador 
to the United States from Ireland; 
Judge Robert V. Bolger, of Phila- 
delphia’s Orphans’ Court and chair- 
man of the American Bar Associa- 
tion American Citizenship Commit- 
tee; Chairman Charles S. Rhyne of 
the House of Delegates; Mayor 
Thomas D’Alesandro of Baltimore; 
President D. E. Rollins of the Mary- 
land State Bar; and Howard C. Bre- 
gel, President of the Bar Association 
of Baltimore City. 

As has been consistently true of 
the regional meetings, the heart of 


the Baltimore meeting was in the 
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section programs. Sections present- 
ing one or more special programs 
were: Corporation, Banking and 
Business Law; Judicial Administra 
tion; Labor Law; Taxation; and In 
surance Law. More than fifty spe- 
cialists in these fields participated as 
speakers or panelists on the pro- 
grams. In addition, the Standing 
Committee on Legal Assistance to 
Servicemen presented a program in 
which representatives of the Ameri- 
can Bar Association and of the armed 
services took part. 

As a special event, the Patent, 
Trademark and Copyright Law sec- 
tion and the office of the U. S. Com- 
missioner of Patents joined in pre- 
senting a unique television program 

















over Baltimore station WMAR-TYV. 
The thirty-minute program, called 
“Patents for Progress’, told of the 
role of invention in the nation’s de 
velopment. Plans are under way to 
make films of the program available 
for later showings before patent law 
associations and other interested 
groups. 

Similarly, the Section of Admin- 
istrative Law sponsored and pro 
duced a special radio program on 
Station WBAL on the subject of 
“Your Right to a Hearing’. It was 
devoted to the rights of the respective 
parties to hearings in labor-manage- 
ment, public contract, and income 
tax disputes. 


\ special program of events fon 


Three Views on Court Congestion 


A Publie Official’s View 
® William P. Rogers, U. 8. Deputy 
Attorney General and Chairman of 
the Executive Committee of the Con- 
ference on Congestion in the Courts, 
speaking at the opening Assembly 
session, said in part: 

“Recently a public opinion poll 
was taken and the question was 
asked, “Which profession do you 
respect the most?” The legal profes- 
sion, I regret to say, stood near the 
bottom. When we ask ourselves why 
this is so the answer is not hard to 
find. We will not have great publi 
respect while the administration of 
justice in many places is so slow.... 

“We might as well face this fact: if 
we are not willing and capable of 
putting our own house in order, 
someone else will do it for us, and 
probably in a manner not wholly to 
our liking. I, for one, do not want 
that to happen nor do I think it is 
necessary. 

“It has been suggested that it re- 
llects adversely on the judiciary to 
talk about how long it takes to get 
a case tried. Others have taken the 
defensive, arguing that some delay 
is essential to permit proper investi 
gation of facts, time for preparation 
and time for settlements. Still others 
have sought to fix the blame on 

(Continued on page 1186) 


A Judge’s View 
® William R. Hart, Justice of the 
Supreme Court of New York, took 
issue with Mr. Rogers in remarks the 
next day before the Insurance Law 
Section. He said in part: 

“I was very much distressed to read 
that Deputy Attorney General Rog 
ers, in addressing this convention, 
stated that a poll had been taken of 
the general public to determine then 
attitude towards the various profes- 
sions and that the legal profession 
was found to rank very low. This 
statement immediately followed a 
dissertation by him on the evils of 
calendar congestion resulting in long 
delays in cases reaching trial. 

“Similar utterances have been 
made in the state of New York by 
high-ranking justices of the Appel 
late Courts, many of whom haven't 
sat on the trial bench for the past 
decade and are out of touch with 
conditions that have brought about 
the congestion of the calendars. 

“All of these critics invariably 
wind up by blaming either the legal 
profession or the trial justices, who 
have absolutely no control over the 
factors that have brought about this 
condition. 

“In New York state in 1894 there 
was one Justice of the Supreme Court 


for each 70,000 population. ‘There 


(Continued on page 1186) 


The Baltimore Regional Meeting 





wives of the registrants was arranged, 
including a buffet dinner at which 
the Maryland State Bar Association 
was host, coffee hours and conducted 
tours. 

Climaxing the meeting, and the 
highlight of the social phase, was a 
“speechless” banquet on the evening 
of Friday, October 12, in the Lord 
Baltimore Hotel. President Maxwell 
presided and William D. Macmillan 
was toastmaster. Professional enter- 
tainment and dancing concluded 
the evening. 

Almost 200 Baltimore and Mary- 
land lawyers served on the various 
committees arranging the meeting, 
under the general chairmanship of 
R. Carleton Sharretts, Jr. 


A Lawyer’s View 
= |]. Harry LaBrum, of the Philadel- 
phia Bar, speaking before the Insur- 
ance Law Section on the subject 
“Clearing Dockets by Arbitration”, 
said in part: 

“My assigned subject is not only 
misleading—it is impossible! There 
is no one method of solving this 
pressing problem of disposing of liti- 
gation within a reasonable time. 
Present conditions demand the best 
thinking of the Bench, the Bar, and 
the public. 

‘It’s about time we quit making 
speeches about our clogged up dock- 
ets and started doing something 
about them. We must break the 
problem down, drive each little seg- 
ment into a corner, and lick it. It 
seems to me that almost every speech 
and every article on the subject over- 
looks one very fundamental fact. 
Chat is when we adopted the rule of 
law we knowingly, and with our eyes 
open, agreed to a certain amount of 
delay in settling our disputes. You 
can settle an argument a lot quicker 
with a ballbat or a shotgun than 
you can by filing a suit and trying it 
before a jury. And you can recover 
your damages much more speedily 
with an uppercut and a quick rifling 
of your opponent's pocket than with 
litigation.” 

(Continued on page 1186) 
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O; LAW AND MEN. By Mr. 
Justice Felix Frankfurter. New 
York: Harcourt, Brace and Co. 1956. 
$6.75. Pages 364. 


A book entitled with two words of 
great concern to every lawyer and 
written by a judge whose name is 
known in every law office is bound to 
attract a lawyer’s attention. Should 
he read it? To help answer that 
question may well be the target for 
the reviewer's aim. 

That target is not hit either objec- 
tively by applying canons of criti- 
cism or subjectively by projecting 
the reviewer's predilections. There 
are two kinds of lawyers who may 
want to know whether they should 
read the book: those who know Fe- 
lix Frankfurter and those who don’t. 
There are lawyers like this reviewer 
who have known and esteemed him 
as a personal friend from law school 
days of fifty years ago. There are 
many other lawyers who during the 
course of the Justice’s distinguished 
and productive life, first as a lawyer 
and later as a teacher and judge, 
have come to know him personally 
or to feel that they know him from 
his official opinions and occasional 
writings and talks “off the record”. 
He has grown on all these lawyers, 
who have admired his keen mind 
and have respected his sincerity even 
while they have deplored in the ear- 
lier years some of his conclusions. To 
all these lawyers who feel to a great- 
er or lesser degree that they know 
him it will be a pleasure to read what 
he has said and written out of court 
during the period of nearly twenty 
years since his appointment to the 
Bench. They certainly should read 
the book. Here he reveals himself on 
the printed page more clearly than 
if he were face to face with a person 
who could not but have in mind the 
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judge’s high position. 

The book confirms these readers 
in their impression of the effect on 
him of time and of the changes in 
the world during the period when 
he has shared one ninth of the re- 
sponsibility of the highest court in 
the nation. His sympathies and 
ideals may well be the same in 1956 
as they were fifty years ago when he 
graduated from law school with a 
brilliant record. But the center of 
the line has moved to the left of him. 

His ideals are plain to see and 
some of his likes and dislikes are 
easy to find. He was in his early 
years firmly liberal; he is now elas- 
tically conservative but neither 
then nor now an extremist. The 
book mirrors his development to 
those who read it with a personal in- 
terest in him. During that period 
urbanity has softened aggressiveness, 
tact has softened flamboyance. Felix 
Frankfurter feels today as keen a 
sympathy as he ever did for sufferers 
from power and prejudice, but as a 
private citizen he would today make 
his sympathy effective in some other 
way than by arguing a pending crim- 
inal case in a literary magazine. 

The reviewer can assure these 
readers that they will find it worth- 
while to compare the picture of the 
man which they have in their minds 
with the picture that is incidentally 
painted in this book by the writer's 
own brush strokes. 

Many if not most lawyers will 
however approach the book objec- 
tively. What does it talk about? Is it 
worth while for them? How interest- 
ing does he make it? 

It is plain from the preface that its 
writer did not set out to “write a 
book”. He let his friend Philip El- 
man make a collection of talks and 
writings off the record along the way 
since the time when Professor Frank- 


lurter stopped expounding law as a 
teacher and Mr. Justice Frankfurter 
began deciding law as a judge. The 
contents of these speeches and 
writings were neither edited nor 
changed. A book of 364 pages, it is 
divided into two principal categor- 
ies—legal philosophy and biography 

-with a third category comprising a 
few miscellaneous items of high sig- 
nificance. 

The first essay in a collected vol- 
ume is apt to be the most intriguing. 
And so it is in this significant collec- 
tion of speeches and essays. The 
book begins with the discussion of 
John Marshall and the judicial func- 
tion which was Mr. Justice Frankfur- 
ter’s opening address at Harvard 
Law School’s conference last year 
commemorating the two hundredth 
anniversary of the birth of the great 
Chief Justice. These thirty pages, 
followed by his paper on the judi- 
cial process and the Supreme Court 
prepared for the American Philo- 
sophical Society eighteen months 
earlier, are the distilled essence of 
his thinking on the philosophy of 
the law. More of this philosophy 
appears explicitly in his discussion 
of the reading of statutes, an address 
he delivered in 1947. Evidently se- 
mantics interests him and he is me- 
ticulous in his use of words, as law- 
yers who read his opinions know. In 
the items comprising the third of 
the fout divisions of the book, he 
expounds briefly on the freedom 
which the foreign born have found 
in this country, the importance of 
regionalism, the Bill of Rights, and 
more at length examines the per- 
manence of Jefferson. 

To determine his philosophy ac- 
curately, we of course need more 
evidence than he could give us in 
this book. Judicial propriety cuts 
him off from discussing many topics 
we would like to have him talk 
about. But from this book we can 
deduce that his philosophy is opti- 
mistic. It is pragmatic rather than 
spiritual and it is concrete. It centers 
around individuals. This is apparent 
at once. His Harvard Law School 
speech appraises the judicial func- 
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tion in the light of John Marshall. 
Most of the other essays and speech- 
es in the book are built around some 
one particular person. Seven of the 
eleven items in the second division 
of the book are memorials to fellow 
justices and the thirty-four items in 
the fourth section of the book are 
memorials to other distinguished 
citizens. In such writing, Mr. Justice 
Frankfurter’s unique felicity of ex- 
pression glows with appreciation of 
the person he is writing about, and 
he does not talk about people he 
doesn’t like. From the omissions we 
can deduce much. 

The reader naturally turns first to 
see what is said about persons who 
have touched the reader’s own life, 
but soon finds himself coursing for- 
ward and backward to read about 
persons who are merely names to 
him but become personalities when 
he reads what the Justice has to say 
about them. These appraisals were 
obviously written in all sincerity and 
not as vehicles for carrying the writ- 
er’s philosophy. Nevertheless the se- 
lection of persons and of points of 
character for emphasis confirm one's 
deductions as to the writer's phil- 
osophy shown more explicitly in the 
more formal articles. 

The rest of the book comprises 
items different in texture and lively 
to read. The Justice’s view on the 
punishment of criminals is eluci- 
dated by his foreword to a report on 
the after conduct of discharged of- 
fenders published in 1945 as one of 
the English studies in criminal sci- 
ence. His uncompromising opposi- 
tion to capital punishment is evi- 
denced by his voluntary testimony 
as a witness before the Royal Com- 
mission on Capital Punishment in 
1950, but the statement that lawyers 
make poor witnesses certainly does 
not apply to Mr. Justice Frankfurter 
in this particular case. He parried 
and defended every critical question 
by members of the commission who 
obviously did not see eye to eye with 
the witness. 

One should end the reading of the 
book by smiling sympathetically at 
the brief note written to a twelve- 


year-old boy who was “interested in 
going into law as a career” and by 
the lively report on “Chief Justices 
I Have Known” in an informal talk 
at the University of Virginia Law 
School. His friends of fifty years ago 
in law school do not need to be con- 
firmed in their recollection that “Fe- 
lix” was a master of lighthearted 
reminiscence as well as of the serious 
legal disquisitions for which he is 
known more generally to the pro- 
fession. 

One would like to hear him talk 
with equal frankness about his liv- 
ing associates on the bench but not 
even his closest friends can hope for 
that. Punctilious judicial discretion 
shows up throughout the book and 
limits its terrain. Off the record 
nothing is said which takes the read- 
er behind the bench and into the 
chambers of the present court. 

Yes indeed, both subjectively and 
objectively, the book is well worth 
reading. 

CLEMENT F. ROBINSON 
Brunswick, Maine 


Casi McCALL. By Cameron 
Hawley. Boston: Houghton Mifflin 
Company. 1955. $3.95. Pages 444. 

The attention of the lawyers of 
Pennsylvania was called to the nov- 
el Cash McCall by its author, Cam- 
eron Hawley, when he spoke on the 
subject “Morality Against Legality’* 
before the Pennsylvania Bar Associ- 
ation at its mid-winter meeting in 
Harrisburg on January 20, 1956. 

This reviewer, like many lawyers, 
has very little time to read novels but 
the following statements by Came- 
ron Hawley were a direct challenge 
to read the book: 

But there is one truism that history 
teaches us—when law loses its respect 
for the individual, the individual loses 
his respect for the law. The ethical 
erosion usually starts mildly and on a 
small scale. Let’s examine the progres- 
sive moral deterioration of a more or 
less typical individual. He usually 
begins by attempting a small evasion 
—takes a friend out for lunch and 
charges it up on his tax return as “en- 
tertainment.” Why not? It’s only five 
dollars—and his friend probably does 
it when he takes him out to lunch 
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Along about now our subject may 
catch himself off guard and feel a 
slight twinge of conscience—but sud- 
denly everything is clarified. He gets 
an announcement that this year’s con- 
vention is going to be in London— 
hurrah, a deductible trip to Europe! 
And with the association sponsoring it 
—well, it must be all right. Some of the 
biggest men in the country are behind 
it, men of unquestioned integrity. 

. . . 

Do you know what’s the matter with 
Cameron Hawley? He just doesn’t like 
living in this kind of a moral climate 
—and he’s thoroughly convinced that 
there are hundreds upon hundreds of 
thousands of other old-fashioned Amer- 
icans who don’t like it either. 

If I may presume to speak for those 
people, we would like some leadership 
in a movement to start doing some- 
thing about it. We would like to re- 
store personal integrity to this nation 
we love. We would like to return to the 
guidance of ethics and morality that 
has always been, and always must be, 
the cornerstone of a workable Ameri- 
can democracy. And since we, as lay- 
men, look to the practice of law as the 
pursuit of justice, we look to the Amer- 
ican bar for that leadership. We hope 
we will find it. 


To our 
theme which the author presented 
in his address is so buried in the sea 
of characterizations developed in the 
novel and so delayed in being re- 
vealed that it is doubtful whether 
his point is appreciated at all by the 
lay reader and possibly not under- 
stood by a lawyer reviewer. By the 
time that Grant Austen, a small 
manufacturer, sells the business that 
he has spent his whole life building 
and cashes in on a capital gain 
through the conniving of Cash Mc- 


disappointment, tue 


Call, a fast operator and trader in 
businesses, the eyes are weary and 
the desire to see how it all ends com- 
pletely overshadows any theme of 
legality against morality. Further- 
more, what is an adequate definition 
of morality in business or anything 
else as contrasted with legality? It 
might be that morality is one man’s 
view of what the law should be 
when in truth legality is the morality 
of most men codified in the law. 
All this is to say lawyers who 





*Published in the July 14 issue of the Sar- 
urpay Eventnc Post under the title Our Tax 
Laws Make Us Dishonest. 
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have the time and who enjoyed 
Executive Suite, the prior novel of 
the author, will find segments ol 
character analysis, introspection and 
word pictures finally pieced together 
by the time the book ends into a 
story most salable to Hollywood. 
However, worthy as the novel may 
be for the lay reader, the value of it 
as a challenge to the legal profession 
to do something about the Internal 
Revenue Code just isn’t there. For 
those of us who may want to know 
about a fantastic and fabulous busi- 
ness of trading corporations for loss 
in taxes, who are interested in some 
general references to Philadelphia 
bankers, industrialists and lawyers, 
the book is interesting but somehow 
444 pages is ‘‘a long while telling”. 
Possibly the movie will be easier see- 
ing, but no more believable. 
Joserpu D. CALHOUN 

Media, Pennsylvania 


Tue DENTIST AND THE LAW. 
By Charles Wendell Carnahan. St. 
Louis: The C. V. Mosby Company. 
1955. $5.25. Pages 263. 


To provide a legal handbook for 
a professional man—other than a 
lawyer—is always a challenge. Physi- 
cians and dentists, architects and en- 
gineers, all are involved in legal 
problems while practicing their re 
spective callings. To date, dentists 
have been largely neglected by legal 
authors. Professor Carnahan has re- 
moved this condition with an intel- 
ligent legal guide for the dental 
practitioner. This volume will also 
serve usefully as background read 
ing for dental students who should 
be exposed, in their professional sci 
entific education, to systematic lec 
tures of the dentist's legal rights and 
duties. Unfortunately the dental stu- 
dent, along with the medical stu 
dent, has been intellectually ori- 
ented to only the dental and medical 
service to his patient. Legal prob- 
lems arising from this service are 
neither anticipated nor enjoyed. If 
only the basic purposes of law could 
be appreciated by dentists, the need 
for legal knowledge in dental prac- 
tice would be clear. The law seeks 
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to preserve peace and order in a 
community by providing a_ process 
to resolve human conflicts justly. 
Human disagreements will occur 
whenever two persons come into 
contact with each other. The dentist 
and his patient set the stage for pos- 
sible legal implications. The au- 
thor’s preface gives simple advice to 
avoid the risk of legal complications: 
don’t practice dentistry. Such advice 
gives maximum security, but no pro- 
fessional satisfaction. Better that all 
professions learn their inter-rela- 
tions; dentistry and the law are no 
exceptions. 

From his experience as Lecturer 
on Dental Jurisprudence at the 
School of Dentistry, Washington 
University, Professor Carnahan has 
compiled this handbook for dentists. 
After back- 
ground material on the nature of 


presenting necessary 
law, the judicial machinery, dental 
ethics and government supervision 
of the profession, the more delicate 
problem of negligence is analyzed. 
Legal problems involving compensa- 
tion for the dentist follow. Malprac- 
Lice issues with the auxiliary problems 
concerning the dentist’s liability 
for the acts of others and injuries 
to persons other than patients com- 
plete the author's writings on legal 
questions directly affecting the den- 
tist. To conclude this work is a help- 
ful chapter on the dentist as a wit- 
ness; lay and expert. 

The format of this book is highly 
commendable. With 179 sections 
provided, the detailed table of con- 
tents offers ready reference to indi- 
vidual problems confronting the 
dentist and his lawyer. By using the 
illustrations of actual cases, with 
footnote citations to explain the gen- 
eral rules of law set forth in most 
sections, this book can be of aid to 
both the lawyer and dentist. For 
the lawyer it offers a key to enter the 
digest systems from the cases cited. 
For the dentist it places legal lan- 
guage in the perspective of an un- 
derstandable case arising from some 
dentist’s activity. Furthermore, as 
counsel for a dentist, I would lend 
this volume to my dentist-client for 


Irna 
mild 


explanation of the legal complica- 
tions of his particular problem. We 
lawyers often fail to educate our cli 
ent regarding his particular case. In- 
dividuals of intelligence and good ed- 
ucation are generally found in our 
sister professions like dentistry. They 
can be helpful clients once they un- 
derstand the basic legal issues. A 
client’s confidence in us is strength 
ened when we use his wisdom. 

Anyone preparing a volume on 
dental jurisprudence confronts a se- 
rious difficulty: the paucity of legal 
cases involving dentists is great. Dr. 
Carnahan resolves this dilemma by 
a liberal use of legal cases involving 
physicians. He is careful to indicate 
the analogy which prevails between 
the medico-legal case and its dental- 
legal counterpart. 

It is unfortunate that this book 
did not advance into the growing 
area of the dentist and his scientific 
aid in community legal problems. 
Dental science is emerging in the 
administration of justice as a valu- 
able tool for truth, especially in the 
identification of persons who may 
be victims of violent death. Wrong- 
ful death and negligence claims aris- 
ing from mass or individual disas- 
ters may hinge on identifying the 
victim through dental science. Re- 
habilitation of the injured workman 
under workmen's compensation or 
rehabilitation of the injured person 
under public liability may also in- 
volve the dentist to rebuild a jaw 
with satisfactory teeth. Evaluation of 
loss of teeth for workmen's compen- 
sation or a damage suit is also a 
legal function of the dentist. The 
enthusiastic help given by dentists 
in the field of identification to the 
Cuyahoga County Coroner's Ofhce, 
a sponsor of the Law-Medicine Cen- 
ter, Western Reserve University, re- 
veals that the dentist is willing to 
aid the administration of justice 
when his role is understood. 

Professor Carnahan’s book will 
make the law as it affects the dentist 
directly much more understandable. 
Both law and dentistry will benefit. 

OLIVER SCHROEDER, JR. 


Law-Medicine Center 
Western Reserve University 
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CHARLES EVANS HUGHES 
AND AMERICAN DEMOCRAT- 
IC STATESMANSHIP. By Dexte 
Perkins. Boston: Little, Brown & Co. 
$3.50. Pages 200. 


This book is a model of conden- 
sation. Although it deals with the 
many important events related to 
the public life of this great Chief 
Justice of the United States, the 
reader never feels that the book is 
lacking in respect of essential facts 
omitted. It is fascinating reading to 
one who can recall the events be- 
tween 1905 and 1941 with which 
Hughes was so importantly con- 
nected. For one, who has read Pu- 
sey’s Pulitzer Prize biography, it is 
a fine summing up of Hughes’ pub- 
lic career. And it is rewarding to 
one who has neither lived through 
those events nor read the extended 
biography. 

Judged by any standard, Hughes 
was extraordinary. Even at the age 
of six he worked out for himself a 
plan of study to permit him to stay 
at home instead of going to school. 
He entered what is now Colgate 
University at the age of fourteen. 
After two years he transferred to 
Brown, from which he was gradu 
ated with honors. He was first in 
his class at Columbia Law School in 
1884. He entered the office of his 
future father-in-law, Walter S. Car- 
ter, who headed the firm then 
known as Chamberlain, Carter & 
Hornblower. The author states that 
he entered the firm of Carter, 
Hughes and Cravath in 1887. Actu- 
ally, Hughes was instrumental in 
his father-in-law’s employing the late 
Paul D. Cravath in the Carter firm 
in 1885, and he and Hughes be- 
came name members in the firm of 
Carter, Hughes and Cravath in 1888. 
The firm that Hughes entered was 
an important firm, and its work was 
not so limited in its scope of activ- 
ity as the author suggests. It was 
counsel to the New York Life Insur- 
ance Company, and Hughes was en- 
gaged in much important work al 
most from the commencement of his 
career. 


Carter was the first to establish 


the recruiting system of securing 
top-flight graduates from colleges 
and law schools, which is now prac 
ticed by many of the larger firms of 
the country. 

It may be worth mentioning a 
few of the brilliant young lawyers 
with whom Hughes came in inti 
mate contact. William B. Horn 
blower became one of the great 
lawyers of the country. President 
Cleveland nominated him to be As- 
sociate Justice of the Supreme Court 
of the United States, but confirma- 
tion was denied him on_ political 
grounds. Lloyd Bowers headed his 
class at Yale and became a distin- 
guished Solicitor General of the 
United States. President Taft intend- 
ed to nominate him to the United 
States Supreme Court, when he 
suddenly died. James Byrne left a 
great imprint on the Bar of New 
York. Paul D. Cravath and Frederic 
R. Kellogg, both honor graduates of 
Columbia, became great names at 
the New York Bar. Others who like 
wise left great reputations and who 
were associates in the office while 
Hughes served there as a clerk be- 
fore his admission to the Bar were 
George W. Wickersham, Attorney 
General of the United States undet 
President Taft, and Henry W. Taft, 
brother of the late President and 
Chief Justice. Even in such company 
Hughes shone above the rest. 

It is almost incredible that one 
man could have packed so much 
into a public career between the 
years 1906 and 1941 as Hughes did. 
His conduct of the inquiry into the 
gas and electric industry in the City 
of New York in 1905 was performed 
with the greatest competence. The 
whole field of utility regulation in 
this country is in substantial meas- 
ure derivable from this inquiry. He 
had scarcely finished this assign- 
ment when he was called as coun- 
sel to an investigating committee 
dealing with the evils and abuses of 
life insurance companies. As the au 
thor says, “It is not too much to say 
that Hughes’ work in this field was 
fundamental to the history of insur 
ance regulation in general.” It was 


only natural that Hughes should 
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have been drafted as a Republican 
candidate for Governor of New 
York State. He defeated William 
Hearst, 
Democrats carried every other office 


Randolph although the 
in the state. He was unquestionably 
one of the few governors of the pe- 
riod who had a national reputation. 

At 48 years of age Hughes was 
appointed Associate Justice of the 
Supreme Court of the United States 
by President Taft, who held before 
him the lure of appointment to the 
office of Chief Justice should the oc- 
casion present itself. Of Hughes’ 
six years of service as Associate Jus- 
tice, the author objectively and 
with historical perspective demon- 
strates that “Hughes left a powerful 
impress upon the court”. 

Hughes’ campaign in 1916 for the 
Presidency was nearly successful, but 
in politics only successes count. As 
a politician, Hughes lacked the 
boldness of leadership which suc- 
cessful politicians must have. As 
Secretary of State, however, he 
served with great distinction. The 
author states that he canvassed a 
distinguished group of students of 
American diplomatic history, and 
among them there was agreement 
that Hughes was placed third 
among United States Secretaries of 
States, ranking behind John Quincy 
Adams and William H. Seward. 

It was in the role of Chief Justice 
of the United States that Hughes 
was able to make his greatest con- 
tribution. At no time in our history 
was a Chief Justice ever faced with 
circumstances so difficult as those 
which occurred during the depres- 
sion years in the 1930's, including 
the struggle over the attempt to 
pack the Supreme Court. From this 
service Hughes emerged as a great 
liberal and constructive force, and 
one cannot quarrel with the au- 
thor’s statement that Hughes as 
Chief Justice of the United States, 
“stood in the very highest rank”. 
Mr. Justice Frankfurter paid him a 
superlative compliment in referring 
to him as “the Toscanini of the 
Bench”. 

Orro E. Korcrt 
New York, New York 
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Administrative Law .. . 
judicial review 

® Against the challenge of several 
public-power groups, the Court of 
Appeals for the District of Colum- 
bia Circuit has affirmed the grant by 
the Federal Power Commission of a 
license to the Idaho Power Com- 
pany to build and operate three hy- 
droelectric dams in the Hells Can- 
reach of the Snake River in 


Idaho and Oregon. 


yon 


Seeking to overturn the Commis- 
sion’s license were eight public util- 
ity districts in Washington State, the 
National Rural Electric 
tive Association and the National 


Coopera- 


Hells Canyon Association, the last 
being a group organized especially 
to oppose Idaho Power's applica- 
tion. They contended that the Fed- 
eral Government should build a 
single high dam in Hells Canyon, as 
suggested by the Corps of Engineers 
and the Department of the Interior. 
Although Idaho Power was the only 
applicant for a license to build any 
dam, the Commission held extended 
hearings and allowed the federal 
dam advocates to present a full case. 
At the outset the Court observed 
that its scope of action was limited: 
“When we have determined wheth- 
er the agency violated constitutional 
or statutory provisions, and wheth- 
er its decisions had a_ substantial 
basis in the evidence considered in 
its entirety, we are done.” 
Reviewing the extensive 
and the findings of the Commission, 
the Court concluded that the Com- 


record 


mission had acted within the scope 
of its discretion and had not violat- 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 
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ed §7(b) and 10(a) of the Federal 
Power Act, 16 U.S.C.A. §800 (b) 
and 803 (a). Under the first of these 
sections the FPC may, in its judg- 
ment, determine that development 
of water resources should be under- 
taken by the United States and make 
an appropriate recommendation to 
Congress. Under the other section 
the Commission must determine, 
again in its judgment, what devel- 
opment project ‘will be best adapt- 
ed to a comprehensive plan for im- 
proving or developing a waterway 
...for the improvement and _utili- 
zation of water-power development, 
and for other beneficial public uses, 
including recreational purposes.” 
The Court pointed out that the 
Commission had concluded that nei- 
ther plan was more comprehensive 
than the other in the public pur- 
poses to be served, although the sin- 
gle high dam would have produced 
somewhat more power. The Court 
rejected the petitioners’ argument 
that the FPC had no choice but to 
recommend a federal project. ‘That 
decision was for the Commission, it 
said. Noting that the federal proj 
ect would cost considerably more 
than the three dams, the Court re- 
marked: “Thus the Commission 
chose between a $400,000,000-plan, 
which nobody was offering to under- 
take, 
development for which private cap 
ital in the sum of $175,000,000 is im 
mediately available, so construction 


and another comprehensive 


can begin at once.” 

Behind this statement was the fact 
that the last four Congresses have 
refused to approve a federal dam at 
Hells Canyon, while aware of Idaho 
Power's application for a_ license. 
Under 


these circumstances, the 


Commission felt that a recommen 
dation to Congress for a high dam 


would be useless and that denial ol 
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a license to Idaho Power would sim 
ply lead to non-utilization of Hells 
Canyon. 

(National Hells Canyon Association, 
Inc. v. Federal Power Commission, Unit- 
ed States Court of Appeals, District of 
Columbia Circuit, October 9, 1956, Mil- 
ies, J.) 

Attorneys... 

contingent fees 
eA 
amount of 


rule limiting the maximum 
contingent fees to be 
charged in personal-injury and 
wrongful-death actions will go into 
busy New York Su- 
First Department 
Bronx) on 


effect in the 
preme Court's 
(Manhattan 
January 1, 1957. 
The 
amounts 
gent 
unreasonable 


and the 


maximum 
that 
fees in excess will be deemed 


rule sets up 


and declares contin 
unconscionable, 
12 and 13. 


Fees in excess of the schedule may 


and 
in violation of Canons 


be received, however, upon appli 
cation to an appropriate trial court 
and subsequent order, if extraordi- 
nary circumstances are present. 

The sliding schedule (percentage 
of tee to recovery) is as follows: 

50 per cent on the first $1,000 

40 per cent on the next $2,000 

35 per cent on the next $22,000 

20 per cent on the next $25,000 

15 per cent on any amount over $50.,- 

000 

In its explanatory statement the 
Appellate Division of the Court re 
called that in 1950 it had said that 
the prevailing scale of 50 per cent 
contingent fees in its jurisdiction, re- 
gardless of trial, settlement or the 
nature or amount of services, could 
not be justified. In the interim, the 
Court went on, the Bar had taken 
no voluntary action. 

Later the Court propounded a 
proposed rule limiting contingent 
fees in personal-injury and wrong 
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ful-death suits to 35 per cent. It re 
ferred the proposed rule to a special 
referee who held extensive hearings 
1955. 


consideration the 


and reported in September, 
After further 
Court dropped the flat 35 per cent 
rate in favor of the sliding scale, 
primarily in order to compensate 
counsel adequately in small claims. 

The Court further explained that 
it had failed to differentiate among 
fees after trial or when a settlement 
was reached during or before trial, 
or when there was a settlement be- 
fore the filing of a suit, because the 
rule applied only to maximums and 
permitted attorneys to regulate the 
settlement situation through thei 
own contracts with clients 

The new rule also requires every 
attorney receiving or sharing in con- 
tingent compensation to file with 
the Court a closing statement which 
will note the disposition of the case, 
the amount recovered, and itemiza- 
tion of the costs and disbursements 
and of the amount of compensation 
received by the attorneys. 

(Special Rule 4 regulating the conduct 
of attorneys and counselors-at-law in the 
First Judicial Department of the Su- 
preme Court of New York, promulgated 
September 21, 1956, to take effect Janu- 
ary 1, 1957.) 


Constitutional Law .. . 
postal censorship 


® Reaching the same conclusion but 
filing separate opinions, a_ three- 
judge panel of the Court of Appeals 
for the Second Circuit has refused to 
rule on the constitutionality of the 
federal act, 18 U.S.C.A. §1461, 
which declares unmailable every 
“obscene, lewd, lascivious, or filthy 
book, pamphlet, picture, paper, let- 
ter, writing, print or other publica- 
tion of an indecent character”. 
Writing the judgment of the 
Court, Chief Judge Clark declared 
that if the question of the statute's 
constitutionality is to be reopened, 
the Supreme Court must do it. “[W]e 
feel it is not the part of responsible 
judicial administration for an infe- 
rior court such as ours, whatever our 
personal opinions, to initiate a new 
and uncharted course of overturn 







of a statute thus long regarded of 
vital social importance and a public 
policy of wide general support”, he 
wrote. The background of this state- 
ment was Judge Clark’s conclusion 
iat the Supreme Court has already 
found the statute valid. He conced- 
ed that serious problems under the 
statute arise when “real literature” 
is censored, but he declared that the 
present case dealt only with “‘salable 
pornography ”’. 

Judge Frank, concurring in a sep- 
arate opinion and appendix, upheld 
the conviction on the ground that 


the jury could have reasonably 
found the defendant guilty under 
the trial judge’s charge that the al 
legedly 


‘ 


arouse 


unmailable material must 
‘sexual desires or sexually 
impure thoughts” in average, nor- 
mal, adult persons. But, he said, he 
had difficulty reconciling the validi- 
ty of the statute with the opinions of 
the Supreme Court in the freedom- 
of-press-and-speech field during the 
last twenty-five years. The validity 
of the statute, he felt, has been de- 
termined by the Supreme Court only 
in an oblique and sub silentio man- 
ner, and he urged the high Court 
to consider the matter directly. 

The trouble with the statute, he 
wrote, was that no one can show, 
with any reasonable probability, 
that obscene publications affect the 
socia! behavior of normal, average 
adulis, yet under the statute, as ju- 
dicially interpreted, punishment is 
based on a tendency in the material 
to provoke “thoughts, feelings or de- 
sires—not overt dangerous or antiso- 
cial conduct, either actual or prob- 
able.” 

In a short concurring opinion 
Judge Waterman took the view that 
the validity of the statute was settled 
and that any further ruling was up 
to the Supreme Court. 

(U.S. v. Roth, United States Court of 


Appeals, Second Circuit, September 18, 
1956, Clark, C. J.) 


Constitutional Law .. . 
security 

® The New York Supreme Court's 

Appellate Division for the Second 

Department has found that state’s 
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1951 Security Risk Law valid and 
has given it a broad interpretation. 

Che statute provides that govern- 
mental employees in a “security po- 
sition” or a “position in a security 
agency” may be dismissed if “rea- 
sonable grounds exist for the belief 
that because of doubtful trust and 
reliability, their employment in 
public service in security positions 
would endanger the security or de- 
fense of the nation and_ the 
state. 

During an investigation ordered 
by the Mayor, a conductor employed 
by the New York City Transit Au- 
thority on its subway system, refused 
to answer, under his constitutional 
privilege against self-incrimination, 
a question as to whether he was 
presently a member of the Commu- 
nist Party. Making the appropriate 
finding under the act, the Authority 
fired the employee and he brought 
a proceeding to compel his rein- 
statement. 

The Court first determined that 
a mere showing that the employee 
invoked his constitutional privilege 
when asked whether he was a mem- 
ber of the Communist Party was 
enough to support application of 
the statute. While the Court con- 
ceded that it could not infer that the 
employee was a Communist from his 
refusal to answer, it declared that it 
could accept as truthful his state- 
ment that his answer might tend to 
incriminate him. 

The Court found further support 
for its position in the Supreme 
Court's decision in Garner v. Board 
of Public Works, 341 U.S. 716, in 
which the Court upheld a Los An- 
geles city ordinance requiring mu- 
nicipal officers and employees to 
sign an affidavit that they did not 
advocate overthrow of the Govern- 
ment or belong to any subversive 
organization, upon penalty of dis- 
charge from their jobs. If such an 
ordinance is valid, the Court argued, 
then a refusal to answer the Com- 
munist question, in and of itself, 
would be grounds to support a find- 
ing of unreliability and risk to se- 
curity. 

On the constitutionality facet of 
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munist question, in and of itself, 
would be grounds to support a find- 
ing of unreliability and risk to se- 
curity. 

On the constitutionality facet of 
the case, the Court exainined recent 
decisions of the Supreme Court and 
found that the act bore a real and 
substantial relationship to the per- 
mitted objective unrea- 
sonably interfering with personal 


without 


rights. 

One judge 
grounds that the statute did not ap- 
ply to municipal employees, that if 
it did a subway conductor was not 


dissented on the 


in a security position, and that in 
any event discharge would not be 
authorized where the assertion of a 
constitutional privilege against self- 
incrimination is the only evidence 
of doubtful trust and reliability. 

(Lerner v. Casey, New York Supreme 
Court, Appellate Division, Second De- 
partment, June 25, 1956, Ughetta, J., 
154 N.Y.S. 2d 461, 2 App. Div. 2d 1.) 
Corporation Law... 

derivative actions 
® Joining several district courts, the 
Court of Appeals for the Seventh 
Circuit has rejected the “continuing 
wrong” theory offered by a plaintiff 
seeking to maintain a stockholder's 
derivative action. 

One of the bases for a sharehold- 
er’s derivative suit, set forth in Rule 
23 (b) of the Federal Rules of Civil 
Procedure, is that “the plaintiff was 
a shareholder at the time of the 
transaction of which he complains”. 
The wrong complained of was that 
a utility company had _ purchased 
convertible preferred shares of a gas 
company (allegedly controlled by 
the utility company) for $10,000,000 
and sold them about a year later for 
$16,500,000. It was alleged that the 
utility knew that the 
shares were underpriced and that its 
“unconscionable profit” rightfully 
belonged to the gas company. The 


company 


plaintiff was not a shareholder of 
the gas company at the time of the 
sale of the shares to the utility com- 
pany, but she was a shareholder 
when the utility subsequently sold 
the shares. 

The Court, affirming dismissal of 
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the complaint, held that the wrong, 
if there were one, occurred when 
the shares were sold to the utility. 
The later sale at a greatly enhanced 
price might tend to prove that the 
shares were purchased for less than 
their true value, the Court said, but 
it neither added to nor subtracted 
from the original “wrong,” and 
there was no “continuing wrong”. 

(Weinhaus v. Gale, United States 
Court of Appeals, Seventh Circuit, Sep- 
tember 26, 1956, Major, J.) 

Criminal Law... 

fair trial 

® A conviction cannot stand when 
the prosecution, although given a 
clear chance to do so, declines to 
admit to the court and jury that it 
has promised reduced punishment 
to one of its witnesses in return for 
his co-operative testimony, accord- 
ing to the Court of Appeals of New 
York. 

The defendant was convicted of 
possessing a narcotic drug with in- 
tent to sell. Another man, who when 
apprehended had implicated the de- 
fendant, had pleaded guilty (before 
a different judge) to the same 
charge, but on the understanding 
that he would be permitted to with- 
draw the plea and plead guilty to a 
lesser offense carrying no manda- 
tory punishment, upon his “‘contin- 
ued, truthful cooperation” with the 
district attorney. At the defendant's 
trial, the defense counsel attempted 
to elicit this information, but the 
witness denied it and the prosecut- 
ing attorney, who knew of the ar- 
rangement, remained silent. 

For this reason the Court reversed 
the defendant’s conviction, remark- 
ing that even though the other evi- 
dence clearly tended to establish 
guilt, the trial could “not in any real 
sense be termed fair’. The prosecut- 
ing attorney's failure to show the 
truth destroyed one of the funda- 
mentals of a fair trial, the Court 
declared. ‘“The administration of 
justice’, it said, “must not only be 
above reproach, it must also be be- 
yond the suspicion of reproach. The 
corrected 


prosecuton should have 


the trial testimony... forthrightly 


exposed the lie, so that the court 


inal 


MAL 


and jury would have known that the 
witness had reason to expect lenient 
treatment for ‘continued coopera- 
tion. 

(New York v. Savvides, Court of \p 
peals of New York, July I1, 1956, Fuld, 
}» | N.Y. 2d 554, 1386 N.E. 2d 853, 154 
N.Y.S. 2d 885.) 


Divorce... 
alimony 


#" A husband's estate cannot be split 
up and alimony in gross awarded in 
a separate maintenance suit, the Su- 
preme Court of Florida has ruled. 

The wife sought and was awarded 
separate maintenance, and the chan- 
cellor, “with some degree of gener- 
osity in the disposition of the appel- 
lant’s worldly goods” (to quote the 
Court), awarded her lump-sum ali- 
mony of $200,000. 

The Florida statute provides that 
if a cause of divorce exists in favor 
of a wife and she is living apart 
from her husband, she may “obtain 
alimony without seeking a divorce 

.and the court shal! have power 
to grant such temporary and _per- 
manent alimony...as the circum- 
stances of the parties may render 
just ° 

The Court could find no statutory 
or independent-equity authority to 
support separate-maintenance _ ali- 
mony in any other form than peri- 
odic payments. It declared that 
there was no “justification... to di- 
vide up the husband’s assets and 
deliver a portion of them in bulk to 
the wife while simultaneously con- 
tinuing the marriage relationship 
and leaving vested in her all of her 
rights as a wife in the husband's re- 
maining assets.” 

This rule, the Court concluded, 
could not be altered because of an 
apprehension that the husband 
might move from place to place, 
making enforcement of a_periodic- 
payment decree difficult. The chan- 
cellor could issue a writ establish 
ing some sort of security for the 


payments, it said. 


(Bredin v. Bredin, Supreme Court of 
Florida, July 13, 1956, rehearing denied 
October 1, 1956, Thornal, i= 89 So. 2d 


353.) 
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Fair Trade... 

non-signers 
® The non-signer provision of an 
other state fair-trade law has been 
held unconstitutional. The Supreme 
Court of Colorado, in finding the 
non-signer clause unconstitutional, 
said: ‘““‘We have not yet arrived at 
the place in America where the 
many must yield to the few, so that 
the latter may make ever increasing 
profits at the expense of those who 
still believe in the principle of free 
and competitive trade and com- 
merce, untrammeled by legislative 
fiat.” 

The Court marshalled several 
bases for its decision. It could not 
swallow the statement in the act’s 
title that it was for the protection of 
the “public”. Rather, the Court de- 
clared, the act was a pure-and-sim- 
ple price-fixing device, of benefit to 
the manufacturer and signing re- 
tailer, but few others. To so fix 
prices, it said, was beyond the power 
of the legislature itself, and there- 
fore beyond its power to delegate to 
someone else—the manufacturer and 
signing retailer. The Court con- 
ceded that the police power might 
support administrative price-fixing 
under proper procedures where pro- 
tection of public health, safety, mor- 
als or welfare was entwined, but 
it found none of these factors in- 
volved in the instant case, which 
was the sale of firearms and 
ammunition. 

The Court also pointed out that 
the non-signing retailer in the pres- 
ent case acquired the goods for re- 
sale legally and that the statute was 
repugnant because it circumscribed 
his right to dispose of his property 
as he saw fit. The right to fix a price 
at which one will sell his property 
is in itself a property right, the 
Court stated. 

The Court also felt that the non- 
signer clause, permitting all retail- 
ers in the state to be bound to resell 
a manufacurer’s products at a price 
agreed on between the manufac- 
turer and only one signing retailer, 
would lead to monopoly. “Carried 
to its logical conclusion this non- 


signe clause could be made to ap 
ply to edible commodities, canned 
eoods, etc., the producers of which 
could cover the nation with agree 
ments like the one in the instant 
case, thereby making a mockery out 
of the title to the Colorado [fain 
trade] act, which declared it to be 
for the protection of the ‘public’ as 
well as the owners of trade-marks”, 
the Court said. 

The argument that non-signer 
fair-trade clauses are needed to pro- 
tect branded goods and trade-marks 

a contention successful in some 
states—was rejected as immaterial by 
the Court. 


(Olin Mathieson Chemical Corpora- 
tion v. Francis, Supreme Court of Col- 
orado, August 27, 1956, Knauss, J., 301 
P. 2d 139.) 
® An example of a state’s police 
power furnishing a basis for gov- 
ernmental price-fixing has arisen in 
the Supreme Court of Florida. The 
Court has decided, with one judge 
dissenting, that the milk business is 
sufficiently geared to the public 
health and welfare to permit legis- 
lation delegating to a state commis 
sion the power to fix both maximum 
and minimum prices of milk at 
wholesale and retail. 

A milk retailer challenged the 
statute’s constitutionality. He con- 
ceded that the state’s 1935 milk act 
had been approved by the Court in 
Miami Home Milk Producers’ As- 
sociation v. Milk Control Board, 124 
Fla. 797, but he contended that the 
“emergency” supporting that act 
had disappeared. 

But the Court was strongly im- 
pressed by the fact that the legisla- 
ture had first enacted a milk control 
law in 1933, had re-enacted and 
strengthened it subsequently and 
had refused to repeal it in 1955. The 
legislative findings in the act clearly 
showed that the peculiarities of the 
milk industry, coupled with the ne- 
cessity for fresh, pure milk for the 
public, demanded _ price-marketing 
control, the Court declared. 

Noting that many states had ap 
proved similar legislation, the Court 


said: “If babies could vote as strong 
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as cotton, beef, pork, corn, wheat, 
potatoes, peanuts and other com- 
modities, the price of which is 
‘pegged’ at ‘parity,’ or close to it, the 
question raised here would have 
long been settled.” 

Referring to its decision in Miles 
Eckerd, 73 So. 2d 
680, in which it struck down the 


Laboratories v. 


nou-signer clause of the Florida fair- 
trade act, the Court distinguished 
by saying that there it invalidated 
an “inflexible price arrangement”, 
while in the present case price-fixing 
powers were delegated to a commis- 
sion with reasonable clarity to set 
maximum and mimimum prices as 
conditions warranted. 


(Shiver v. Lee, Supreme Court of 
Florida, July 6, 1956, rehearing denied 
September 13, 1956, Terrell, J., 89 So. 
2d 318.) 


Landlord and Tenant... 
leases 


® Faced with a case whose precise 
facts made it one of first impression 
in the state, the Supreme Court of 
Minnesota has adopted the major- 
ity rule that where a lease contains 
a clause prohibiting sublease or as- 
signment without the written con- 
sent of the lessor, the lessor is under 
no obligation to accept a suitable 
tenant submitted by the lessee or to 
mitigate damages in the event 
of the lessee’s abandonment of the 
premises. 

noted that some 
writers and jurisdictions have ad- 
vanced what they maintain is a more 
modern and just viewpoint: that 
ordinary 


The Court 


breach-of-contract rules 
should apply, requiring the lessor to 
use efforts to mitigate damages and 
to accept a suitable subtenant. 

The Court declared thut it pre- 
ferred the majority rule, not only 
because the lease in the instant case 
was clear and unambiguous, but also 
because many in-effect leases had 
been prepared in reliance on that 
rule. 


Gruman vy. Investors 


Diversified 
Services, Inc., Supreme Court of Min- 
nesota, June 22, 1956, Gallagher, J., 78 
N.W. 2d 377.) 
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SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


" This Section completed an ex- 
tremely successful year under the 
chairmanship of Paul Carrington, of 
Dallas, Texas, with a _ three-session 
program at the Annual meeting in 
Dallas last August. 

The first session, presented in con- 
junction with the Section of Patent, 
Trademark and Copyright Law, was 
an argument on appeal of a moot 
case involving issues of corporate, 
patent and trademark law. Argued 
by distinguished trial counsel of 
both Sections before a learned, al- 
beit humorous, court, this moot 
court program attracted an extraor- 
dinarily large audience which found 
its interest well rewarded. 

The second session was devoted 
to three significant addresses. The 
first one, treating with “Current De- 
velopments at the Securities and Ex- 
change Commission”, was delivered 
by J. Sinclair Armstrong, Chairman 
of the Commission. Louis Loss, Pro- 
fessor of Law at Harvard University, 
delivered the second address on 
“The Project for a Uniform State 
Securities Act”. The third one, pre- 
sented on behalf of Warner H. Men- 
del, Vice President and Counsel, 
Equitable Life Assurance Society of 
the United States, was entitled 
“Modern Commercial Structures— 
Essential Documentation”. 

The final session of the program 
involved a panel discussion con- 
cerning a “Report of the New 
York Law Revision Commission on 
the Proposed Uniform Commercial 
Code—Areas of Agreement and Dis- 
agreement”. Both the addresses and 
panel discussion were informative 
and stimulating presentations of 
matters of real interest to our Sec- 
tion’s members. A full report of the 
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proceedings at all three sessions ap- 
pears in the November issue of The 
Business Lawyer which will be sent 
to all present members of the Sec- 
tion and, while the supply lasts, to 
all new members. 

The Division of the Section on 
Food, Drug and Cosmetic Law held 
two half-day meetings in Dallas un- 
der the chairmanship of Charles 
Wesley Dunn, of New York. A report 
of these proceedings may be found 
in the Division's magazine Food- 
Drug-Cosmetic Law Journal. 

The Mid-Atlantic Regional Meet- 
ing in Baltimore, October 10-13, was 
the scene of two stimulating and 
highly practical sessions. The first 


session dealt with the subject: 
“What the General Practitioner 
Should Know About Bankruptcy 


and Arrangements Proceedings”. 
John E. Mulder, of Philadelphia, 
was moderator of a panel comprised 
of Bertram K. Wolfe, Referee in 
Bankruptcy, Eastern Division of 
Pennsylvania; Morris M. Wexler, of 
Philadelphia; and J. Francis Ireton, 
of Baltimore, Maryland. The sec- 
ond session dealt with the topic: 
“Secured Commercial Financing for 
Working Capital, A Comparative 
Study”. The moderator was J. Fran- 
cis Ireton, of Baltimore, and the 
panel consisted of Howard W. Dob- 
bins, of Richmond, Virginia; Louis 
Finger, of Wilmington, Delaware; 
George Hampton, of Greensboro, 
North Carolina; Joseph G. Robin- 
son, of Pittsburgh, Pennsylvania; 
and Frederick L. Thomas, Sr., of 
Charleston, West Virginia. 

Worthy of special mention are 
several recently formed or wholly 
reconstituted committees of the Sec- 
tion. The Committee on Corporate 
Law Departments, under the chair- 
manship of E. Nobles Lowe of New 
York City, will consider organiza- 
tional and administrative problems 


of corporate lawyers, and will seek 
through research, reports, articles, 
forum discussions, joint programs 
with other committees and in all 
other possible ways to serve the rap- 
idly growing body of lawyers in cor- 
porate law departments. The new 
Committee on Developments in 
Business Financing, under its Chair- 
man, Malcolm Fooshee of New York 
City, is well under way and will this 
year assume responsibility for the 
London program. It will also con- 
sider the practicability of devising 
suggested standard forms for some 
of the more routine portions of cor- 
indentures. A 
Liaison with State 


porate trust strong 
Committee on 
and Local Bar Associations has been 
established under the chairmanship 
of Weldon B. White, of Nashville, 
former President of the Tennessee 
Bar Association. The co-ordination 
of the Section’s work with like work 
of state and local bar associations 
should prove to be mutually help- 
ful. For details concerning the ac- 
tivities of the many other energetic 
committees, reference may be made 
to the Section’s periodical, The Bus- 
iness Lawyer. 

Vigorous efforts are being made 
to increase the membership of the 
Section. All interested members of 
the Association are cordially invited 
to join the Section. The Chairman 
of the Membership Committee is 
Archibald M. Mull, Jr., of Sacra- 
mento, whose announced objective 
is to achieve a total membership of 
10,000 before the end of the new 
Association year. 

The new editor of The Business 
Lawyer is George C. Seward, of New 
York City, who is also Secretary of 
the Section. This magazine is the in- 
strument through which articles on 
business law subjects of general in- 
terest are presented to Section mem- 
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bers. The editor welcomes the sub 
mission to him for possible publica 
tion of timely and well written a 
ticles on subjects in the fields ol 


corporation, banking and business 


law. 
H. Beale 
ROLLINS 
Bob Welsh 
i SECTION OF 
INSURANCE LAW 
® At the Mid-Atlantic Regional 


Meeting the Section of Insurance Law 
had the entire program on the morn 
ing of October 12. From 8:00 a.m. to 
9:15 a.m. there was a breakfast, with 
one hundred and ten in attendance. 
J. Harry LaBrum, of Philadelphia, 
delivered a most interesting papel 
entitled “Clearing Dockets by Arbi 
tration”, which contained some ex 
cellent suggestions for eliminating 
the backlog of litigation. 

From 9:30 a.m. to 12:30 p.m. there 
was a Trial Tactics program, at- 
tended by some five hundred law- 
vers. The issue involved was the 
causal connection, if any, between 
an accident and a death resulting 
from cancer. The plaintiff's doctor 
was Dr. Harry Sherman, of New 
York City, and the defendant’s doc- 
tor was Dr. Mendel Jacobi, of Brook- 
lyn, New York. The moderator was 
Walter R. Hart, Justice of the Su- 
preme Court of New York. The at- 
torneys for the plaintiff were Isidore 
Halpern, of Brooklyn, New York, 
and James Dempsey, of White Plains, 
New York, with William F. Mar 
tin, of New York City, and Joseph 
F. O’Brien, of 
defendant. 


Brooklyn, for the 


The Trial Tactics Panel was sten 
ographically recorded and will be 
included in the 1957 Proceedings. 

Section Chairman H. Beale Rol 
lins, of Baltimore, Maryland, pre- 
sided at both the breakfast and the 





Trial Tactics Panel. 

In order to provide as many east 
bound ship accommodations as can 
be had in the limited period be 
tween termination ol the New York 
meeting and the London gathering 
next July, the Association has pet 
mitted the Section of Insurance Law 
to hold its New York meeting on 
July 8, 9 and 10, at The Plaza, one 
week before the general meeting ol 
the Association. Four hundred res 
ervations were given the Association 
aboard the Queen Elizabeth, sailing 
July 11, 1957, and members of the 
Section of Insurance Law _ accred 
ited to London hope to be aboard 
that vessel, where the program will 


continue en route 


Elwyn 


THOMAS 


SECTION OF 
JUDICIAL ADMINISTRATION 


® The Council of the Section of Ju 
dicial Administration met August 
26, in Dallas, at the Statler Hilton 
Hotel. Chairman Alexander Holtzoff 
reviewed the recent activities of the 
Section, including the distribution 
of nearly 4,000 copies of the Pre- 
Trial Handbook to state and fed- 
eral judges throughout the United 
States and participation of the Sec 
tion in the New Orleans, Hartford 
and Spokane Regional Meetings of 
the American Bar Association. 
Among other actions the Council 
of the Section unanimously ap 
proved and adopted the report of 
the Committee on Impartial Medi 
cal Testimony headed by Justice 
Peck of the Supreme Court of New 
York, Appellate Division, First De- 
partment, which would provide for 
the employment of impartial medi- 
cal experts in the pre-trial consid- 
eration and trial of personal injury 


cases in those communities in which 
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a panel of such experts might be el 
lectively employed, unanimously au 
thorized the publication by the 
Haynes Foundation of the Los An 
geles study olf metropolitan trial 
courts which was conducted and has 
now been completed under the aus 
pices of the Section of Judicial Ad 
ministration, and reiterated its en 
dorsement of pending legislation in 
the Congress of the United States 
which would circumscribe the use of 
the writ of habeas corpus by lowe 
federal courts to review the actions 
ol state courts. 

Beginning on Monday alternoon, 
\ugust 27, the Section of Judicial 
\dministration presented a series of 
outstanding programs designed to 
interest Association members attend 
ing the Annual Meeting. On that 
afternoon, John J. Parker, Chief 
Judge of the United States Court of 
\ppeals for the Fourth Circuit, 
called the roll of states and received 
reports from representatives of a ma- 
jority of the states concerning the 
past year’s activities of the state com 
mittees which have been actively 
promoting minimum standards of 
judicial administration in their re 
spective jurisdictions. On Monday 
evening in the Main Ballroom of 
the Statler Hilton Hotel, Tom C. 
Clark, Associate Justice of the Su- 
preme Court of the United States, 
was the speaker at the Annual Din 
ner in honor of the Judiciary pre- 
sided over by Judge Alexander Holt- 
zolf, Chairman of the Section of Ju- 
dicial Administration for the year 
1955-1956. 

On Tuesday, August 28, a gener- 
al session was held. A discussion was 
presented on the subject, “Impar- 
tial Medical Testimony” by a panel 
of outstanding judges and doctors. 
The annual luncheon for federal 
and state judges presided over by 
Stephen S. Chandler, Chief Judge 
of the United States District Court 
for the Western District of Okla- 
homa, was held. The speaker was 
Dean Robert J. Farley of the Uni- 
versity of Mississippi School of Law. 
In attendance were 160 of the out- 
standing state and federal jurists 
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and Bar officials of the United States. 
On Tuesday afternoon a program 
entitled “Work of the Department 
of Justice” was presented by Herbert 
Brownell, Jr., Attorney General of 
the United States, and six of his 
assistants. 

On Wednesday over 600 lawyers, 
laymen and judges attended the pro- 
gram presented by the Committee 
on Cooperation with Laymen and 
presided over by Chief Judge Bolli- 
tha J. Laws of the United States Dis- 
trict Court for the District of Colum- 
bia. This meeting was addressed by 
Fred F. Florence, President of the 
American Bankers Association and 
had as participants Arthur A. Smith, 
Vice President of the First National 
Bank, Dallas; Dr. Minnie L. Maf- 
fett, Former President of the Na- 
tional Federation of Business and 
Professional Women’s Clubs; Mrs. 
Frank Schoonover, Jr., member of 
the Texas Citizens Committee of 
National Probation and Parole As- 
sociation; Reese H. Taylor, Presi- 
dent, Union Oil Company of Cali- 
fornia; John E. Hickman, Chief Jus- 
tice of the Supreme Court of Texas; 
Dorothy Young, Judge of the Juve- 
nile Court of Tulsa County, Okla- 
homa; William B. McKesson, Judge 
of the Superior Court of Los An- 
geles County, California; and Stan- 
ley N. Barnes, Judge of the United 
States Circuit Court of Appeals for 
the Ninth Circuit, former Assistant 
United States Attorney General in 
Charge of Anti-Trust Division. 

On Thursday, August 30, an 
outstanding program Trafhe 
Courts and the Justice of the Peace 


on 


Courts program was presented. At 
the adjournment of this program a 
business meeting of the Section was 
held. The report of the Nominating 
Committee was received and the fol- 
lowing were elected officers of the 
Section: 

Chairman: Su- 
preme Court, Tallahassee, Florida; 
First Vice Chairman: Tom C. Clark, 
U. S. Supreme Court, Washington 
13, D.C.; Second Vice Chairman: 
Thomas M. Powers, Municipal 
Court Bldg., Akron 8, Ohio; Third 


Elwyn Thomas, 
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Vice Chairman: Emory H. Niles, 
Court House, Baltimore, Maryland; 
Fourth Vice Chairman: Philbrick 
McCoy, Superior Court, City Hall, 
Los Angeles, California; Secretary: 
C. Frank Reifsnyder, 810 Colorado 
Building, Washington 5, D. C. 

Council: ex officio, the officers 
and the last retiring Chairman, 
Alexander Holtzoff, United States 
District Court for the District of 
Columbia; Walter V. Schaefer, Su- 
preme Court of Illinois; Arthur T. 
Vanderbilt, Supreme Court of New 
Jersey; Stephen Chandler, Judge of 
the United States District Court for 
the Western District of Oklahoma; 
James Alger Fee, United States 
Court of Appeals, Ninth Circuit; 
Ivan Lee Holt, Jr., Circuit Court of 
the City of St. Louis, Missouri; Bo- 
litha J. Laws, United States District 
Court for the District of Columbia; 
John J. Parker, United States Court 
of Appeals for the Fourth Circuit; 
and Leland L. Tolman, Deputy Ad- 
ministrator, Judicial Conference of 
the State of New York. Judge Doug 
las L. Edmonds, of Los Angeles, 
California, is the Section’s Delegate 
to the House of Delegates. James C. 
Toomey, of Washington, D. C., is 
Director of State Activities. 

The Section was then addressed 
by Judge Holtzoff, the outgoing 
Chairman, and by Justice Elwyn 
Thomas of the Supreme Court of 
Florida, the newly-elected Chairman 
of the Section. 


SECTION OF 
TAXATION 


® The Section of Taxation is under 
taking, through its Committee on 
Administrative Practice, a compre- 
hensive study of tax 
and priorities. Unusual interest and 


federal liens 
concern in such matters have arisen 
as a result of a series of recent deci- 
sions of the United States Supreme 
and other courts that have 
established the supremacy of the 


Court 


federal lien over many competing 
interests heretofore thought to have 
priority. The pressing need of the 
Government for effective means of 





amounts 


unprecedented 
be denied. 
The task of the Committee is, with- 
out impairing the Government's le- 


collecting 


of tax revenue cannot 


gitimate interests, to reconcile such 
interests with the conflicting needs 
of the public for security of real es- 
tate titles, convenience and security 
the 


avoidance of undue oppression of 


of business transactions, and 
taxpayers and third parties. 
Concurrently, certain aspects of 
the problem are under study by 
committees of of Real 


Property, Probate and Trust Law 


the Section 


and of the Section of Corporation, 
Banking and Business Law, as well 
the National Conference of 
Commissioners State 
Laws and the staff of the Congres- 


as by 
on Uniform 
sional Joint Committee on Internal 
Revenue Taxation. Liaison will be 
maintained with each of _ those 
groups so that there can be an in- 
terchange of experience and _ ideas. 
The Junior Bar Committee of the 
Tax Section has agreed to co-oper- 
ate with the Special Committee by 
providing research assistance. 

The objectives of the study will 
include: (1) information (advising 
the Bar concerning little understood 
procedures, pitfalls and protective 
measures), (2) administration (ne- 
gotiating improvements at the ad- 
ministrative level), and (3) legisla- 
tion (recommending new provisions 
the interests of the 
Government, taxpayers and the busi- 


which balance 
ness community) . 


Members of the _ Association, 
whether or not in the Tax Section, 
are urged to write the Chairman of 
the Committee on Administrative 
Practice: 
Meade Whitaker, 902 First Na- 
tional Building, Birmingham, Al- 
abama, 
or to the chairman of the subcom- 
mittee responsible for this study: 
William T. Plumb, Jr., Colorado 
Building, Washington 5, D. C., 
concerning any problems involving 
federal tax liens or priorities (in- 
cluding problems not mentioned 
above), which they feel merit the 
consideration of the Committee. 
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® Prepared by Committee on Publications, Section of Taxation, George D. Web- 
ster, Chairman; John S. Nolan, Vice Chairman. 





Gift and Estate Tax Consequences of Widow’s 
Election in Community Property States 
By Max Weingarten, San Francisco, California 


# In community property states, the 
surviving widow upon the death of 
the husband ordinarily owns one 
half of the community property out- 
right and the husband can dispose 
only of his one half. However, he 
frequently wishes the wife to receive 
the entire income from the commu- 
nity property for her life. If he leaves 
his one half to her outright it will 
increase the estate of the widow on 
her death, thus possibly being taxed 
twice. If he creates a testamentary 
trust with his half, giving the income 
to the wife and the remainder to the 
children, a division of the property 
between the wife and the testamen- 
tary trust is required inasmuch as 
she owns her one half outright. Fur- 
thermore, the wife might be inex- 
perienced in financial matters and 
unable to manage properly the one 
half she acquires independent of the 
trust. 

Accordingly, many wills provide 
that in lieu of taking her one half 
share in the community property, 
the widow shall receive the income 
for life from a trust consisting of the 
entire community property. The 
widow in effect has an election to 
take half of the community property 
outright or a life interest in the en- 
tire property with the remainder us- 
ually going to the children. 

Even though the widow elects to 
take under the will, only the hus- 
band’s half of the community prop- 
erty is included in his estate for 
estate tax purposes. The Pacific Na- 
tional Bank of Seattle, 40 B.T.A. 128 
(1939); Coffman-Dobson Bank & 
Trust Company, 20 B.T.A. 890 
(1930) . The widow, however, by 


making such an election in effect 
makes a gift to the children of the 
remainder interest in her half of the 
community property except to the 
extent that the transfer by her is 
supported by adequate and full con- 
sideration in “money or money's 
worth”. The fact that she has no 
donative intent or that she considers 
the transfer to her own economic ad- 
vantage is irrelevant. To the extent 
she has made a transfer for less than 
full consideration, she is subject to 
gift tax. 

However, because of her election 
the widow is receiving a life estate 
in the husband’s half of the com 
munity property and the taxable gift 
should therefore be the value of the 
remainder interest in her half of the 
community property, less the value 
of the life estate in the husband's 
half of the community property. Ev- 
en though the Government does not 
agree with this result, two recent 
Tax Court decisions have so held. 
Chase National Bank, 25 T.C. -, 
No. 74 (1955); Mildred I. Siegel, 26 
T.C. —, No. 91 (1956). The Gov- 
ernment claims that the gift is the 
value of the wife’s half of the com- 
munity property less the value of the 
life estate in such half, but not re- 
duced by the value of the life estate 
in the husband’s half of the com- 
munity property. 

This result seems correct where 
the husband expressly states in his 
will that the wife is to receive either 
the benefits under the terms of the 
will or her half of the community 
property. In such a case, the wife re- 
ceives the life estate in the husband’s 
half of the community property as 


consideration for giving up the re- 
mainder interest in her half of the 
community property. But the same 
may not be true in a situation where 
by the terms of the will the widow 
would receive the income from the 
husband’s half of the community 
property even if she claimed her half 
of the property outright. See the dis- 
sent by Chief Judge Murdock in 
Chase National Bank, supra. 

Frequently the husband's will pro- 
vides for invasion of principal by the 
trustee for the widow’s benefit if the 
income should be insufficient for her 
needs. The courts have held that 
such additional benefit will not re- 
duce the taxable gift because it does 
not represent anything received by 
the widow which is capable of valua- 
tion. Chase National Bank, supra; 
Mildred I. Siegel, supra. 

It would seem, however, that the 
husband may eliminate the entire 
gift tax problem by instructing the 
trustee to keep the husband's half 
of the community property separate 
and apart from the wife’s half of the 
community property and then giving 
the wife a power of appointment 
over her half of the community 
property. In effect, this constitutes 
the retention by the wife of a power 
of appointment over her half of the 
property when she elects that it shall 
become part of the trust. This power, 
whether exercisable by the wife dur- 
ing her lifetime or only by will at the 
time of her death, renders the trans- 
fer by the wife incomplete for gift 
tax purposes even if the exercise of 
the power is limited in favor of their 
children and their issue. Estate of 
Sanford v. Commissioner, 308 U.S. 
39 (1939). Compare Rosalie W. 
Post, 26 T.C. —, No. 135 (1956). 

If the widow elects to take under 
the will, her half of the community 
property would be included in her 
estate at her death, on the ground 
that it involved a transfer with 
“retained life estate” under Sec- 
tion 2036(a) of the Internal Reve- 
nue Code of 1954. Under this sec- 
tion, such a transfer is taxable in the 
estate of the transferor “except in 
the case of a bona fide sale for an 
adequate and full consideration in 
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money or money's worth’. Since the 


value of the life interest which she 


received in the husband's one halt 
of the property by reason of her elec 
tion is considered consideration in 
“money or money’s worth” for gift 
tax purposes, it should equally qual- 
ify as such consideration for estate 
tax purposes. 

A husband in his will can also pro- 
vide that any invasion of principal 
which the trustee is usually author- 
ized to make for the benefit of the 
widow, should first be made out of 
the wife’s half of the community 
property and only after her half of 
the property has been fully con- 
sumed should any invasion be made 
the half 


property. The wife may also be giv- 


out of husband’s of the 
en a limited lifetime power of ap- 
pointment over all or a portion of 
her property, so as to be able to 
make gifts to issue and charities. 
E.T. 23, 1950-1 C.B. 133. Such pro- 
visions have the effect of reducing 
the estate of the widow which will 
be taxable at her death. 

The Reporter for the American 
Law Institute’s Federal Income, Es- 
tate and Gift Tax Statute has pro- 


posed that the result of the Chase 


National Bank and Siegel cases, su- 
pra, should be changed in the A.L.I. 
model tax statute. It is stated in Ten 
Draft No. 11, page 41, that 


this allows a substantial portion of 


tative 


the family estate to be passed to the 
children free of transfer tax. If the 
value of the life interest in one half 
the community property equals the 
value of the remainder interest, the 
wife incurs no gift tax at the time of 
the election. Also there would be no 
estate tax. At the time of her death 
the property includible in her gross 
estate by virtue of the life interest 
that she retained therein would be 
the equal value of the life interest in 
the husband's property that would 
consideration re- 
This 


would not itselt be offset by an in- 


be regarded as 


ceived in return. reduction 
clusion in her gross estate of the life 
interest received from the husband 
since a life interest given to a donee 
is not includible in the gross estate 
of the life tenant. The discussion in 
Tentative Draft No. 11 states that 
such escape from transfer tax could 
be prevented by providing in the 
A.L.I. that the life estate 
transferred by the husband to the 
wife should not be regarded as con- 


statute 


sideration for the wife’s transfer to 


the children. 
On 


received 


the other hand, the wife has 


exactly as much value as 


she She will presumably 


gave 
consume the same amount ol prop 


erty during her lifetime whether out 
of the income and principal of halt 
of the community property or the 
income of the entire property, and 
she will incur no estate tax to that 
extent on her death. If she elects to 
take under the trust, to the extent 
she does not consume any part of the 
income of the entire property it ac- 
cumulates in her hands and is sub- 
ject to estate tax on her death as part 
of her property. It is difficult to see 
how there actually is any escape 
from estate or gift tax as a result of 
the Chase National Bank and Siegel 
cases. 

In conclusion it may be observed 
that the 


wisely can be an excellent testamen- 


widow's election if used 


tary device to insure centralized 


management of the family assets, 
protection of the widow against het 
own lack of experience in handling 
business and investment properties, 
and the passing of the family fortune 
to the children, and all this without 


adverse tax consequences. 


Robert T. Barton, Jr., Elected to the Board of Editors 





® Robert T. 
mond, Virginia, was elected to the 


Barton, Jr., of Rich 


Board of Editors of the AMERICAN 
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BAR ASSOCIATION JOURNAL at the 
meeting of the Board of Governors 
held last August just prior to the 
Annual Meeting. Mr. Barton was 
elected to fill the unexpired term 
of David F. Maxwell, who became 
an ex officio member of the Board 
of Editors upon his elevation to the 
Presidency of the Association. 

The member of the Board 
of Editors is a native Virginian, 
born at Winchester in 1891. He re- 


new 


ceived his education at the Shenan- 
doah Valley Academy and the Uni- 
versity of Virginia, which awarded 
him the degrees of B.S. and LL.B. 
in 1914. He saw service on the Mexi- 
can Border and participated, as a 
captain of field artillery, in the Bat- 
tles of St. Mihiel and the Meuse-Ar- 


gonne in World War I. In World 
War II, he served eighteen months 
overseas as a colonel in the Army 
Air Corps and was awarded the Le- 
gion of Merit. 

Mr. Barton 
of the National Conference of Com- 
Uniform State Laws 
since 1934 and was chairman of its 
1942-1943. 
He is a former vice president and 


has been a member 


missioners on 


executive committee in 
chairman of the executive commit- 
tee of the Virginia State Bar Associa- 
tion and was President in 1951 of the 
Virginia State Bar. He served as As- 
sembly Delegate and on the Board 
of Governors of the American Bar 
Association from 1953 to 1956. 

He is the author of Barton’s Chan 
cery Practice (3d Edition) . 
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Executive PRIVILEGE: Over 
the years, certain law review articles 
make lasting marks for good or evil. 
Brandeis’ Harvard Law 
Review article that led to a right of 


Remember 


privacy or Warren’s historical study 
that led to the reversal of Story’s de- 
cision in Swift v. Tyson? Quite un- 
known to your editor, an article by 
Law School classmate, 
published in 10 Federal Bar Asso- 
ciation Journal in three issues at 
pages 103, 223 and 319 in 1949 
($1.50 per number; address 1603 K 
Street, NW., Washington 6, D. C.) 
has occupied some time of the Sub- 
committee on Government Informa- 
tion of 


his Cornell 


the House Committee on 
Operations. In fact, 
this study of the right of the Execu- 
tive to 


Government 


information has 
become so important that the De- 
partment of Justice 
graphed it and anyone may obtain 
a copy free by writing the Depart- 


withhold 


has mimeo- 


ment’s Washington information of- 
fice. The Wolkinson study was used 
by the Attorney General as a basis 
letter of May 
17, 1954, which played such a part 
in the McCarthy-Army hearing. 
The House Subcommittee hearings 
have been conducted by Congress- 
man John E. Moss, of California, as 
Chairman, with Congressmen Fas- 
cell, of Florida, and Hoffman, of 
Michigan. Samuel J. Archibald has 
been their Staff Director and John 
J. Mitchell, their Chief Counsel. 
The full Committee in the 84th 
Congress has been under the Chair- 


for his famous 


manship of Congressman William L 
Dawson, of Illinois, and free copies 
of the hearings will be mailed to 
anyone on request. Address your let 
ter to the Committee at the House 


Office Building, Washington, D. C. 
As printed, the hearings will cover 
some seven printed volumes. Avail 
able at the moment are volume one, 
on newspaper secrecy, volume two, 
on the Post Office and Civil Service 
the 
executive privilege (at this hearing 
Harold L. Cross, Hugh Fulton, John 
B. Gage, Hans A. Klagsbrunn, 
Frank C. Newman, Harold L. Rus 
sell, Bernard Schwartz, and Fred S. 
Siebert were heard as a panel of 


Commission, volume three, on 


legal experts) and volume four, on 
scientific secrecy. There will be a 
volume five, on executive agencies, 
a volume six, on the so-called in 
dependent regulatory agencies, and 
a volume seven on the Department 
of Defense. I am told that the vol 
ume as to scientific secrecy relating 
particularly to atomic development 
is required reading for the informed 
lawyer. My own reading of volume 
three has been most rewarding. The 
the 
thoughtful 


distinguished panel provided 


Congress with a most 
and provocative discussion of this 
And it 
caused me to discover and read in 
the Federal Bar 
Wolkinson’s exhaustive and 


ing study. 


very important problem. 


Journal, Herman 


reveal 


Foreicn EXCHANGE: Large 
and erratic fluctuations of foreign 
exchange since the two great wars 
constitute a new but prominent dan- 
ger to the regular flow of interna- 
tional trade. Where an obligation 
or its discharge is measured in mon 
ey foreign to one of the parties to a 
contract, such fluctuations may 
greatly affect the amount paid by 
the debtor or received by the credi 


tor in terms of their respective do- 








mestic money. Numerous decisions 


have dealt with the problems oi 
(1) when should damages be recov- 
erable for depreciation of foreign 
money following a breach and ma- 
turity of the obligation, and (2) as 
of what time and in what currency 
should such damages be computed, 
but until Charles Evan’s comprehen- 
Valua- 
tion of Foreign Money Obligations” 


sive article, “Rationale of 
in the January, 1956, issue of the 
Law (Vol. 45, 
No. 3, pages 307-363) there has been 


Michigan Review 
no complete, systematic analysis of 
these decisions and the rationale un 
derlying them. Mr. Evan urges that 
the 
problem of valuing a foreign money 


a satisfactory consideration of 


obligation requires a prior classi 


fication of the currency involved as 


either “money” (medium of ex 


change) or a “commodity” (object 


of the transaction), and as “domes 


tic’ or “foreign’’. These character- 


izations are said to be ambulatory 
in that they depend upon the facts 
of each case and the purposes of 
the classification. The author feels 
that some courts, by failing to make 
these characterizations, have tended 
to adopt unsatisfactory mechanical 
rules which, for instance, automat- 
ically value an obligation as of the 
time and place of maturity or 
breach or, when the obligation is 
expressed in the money of the for- 
eign place of payment, as of the day 
Those mak- 


of judgment. courts 


ing a proper prior classification 
have come up with a “rational rule” 
that emphasizes reparation of loss 
through a logical application of the 
of Hadley Vv. 
This doctrine calls for a factual de- 


the 


doctrine Baxendale. 


termination of whether loss 


claimed was the natural result of 
the breach or was within the con- 
templation of the parties. If the 
answer is in the affirmative, the 


the 
actually 


loss is measured in currency 


in which it was sustained 
(even though this may differ from 
the money in which the obligation 
originally from 


was expressed or 


the money of the forum) and as of 
such time as would place the inno 
cent party in the same position as 
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if there had been no breach. For 
conflict of laws purposes, Mr. Evan 
views these questions as substan- 
tive and not procedural, but points 
out that under United States law, 
31 U.S.C. (1952) §463, in no event 
may damages for depreciation of 
United States currency be allowed 
by an American court. Mr. Evan’s 
penetrating article succeeds in_ its 
purpose of clarifying an otherwise 
confused area of the law. (Write 
Michigan Law Review, Hutchins 
Hall, Ann Arbor, Michigan; spe- 
cial reprints: $.50; single issues: 
$2.00; year’s subscription: $5.50.) 


M ILITARY JUSTICE: It 


is with pleasure that I call atten- 
tion to the symposium on mili- 
tary law in the October—December, 
1955, Federal Bar Journal (Vol. 
15, No. 4; price: $1.50; address: 
1603 K Street, N. W., Washington, 
D. C.). Henry M. Shine, Jr., writes 
there on “A Judge Advocate Gen- 
(pages 
316—340). There is a foreword by 
John H. Grosvenor, Jr., Chairman 
of the Federal Bar Association's 


eral’s Corps for the Navy” 


Committee on Military Law (page 
275); a piece on “Comparative 
Military Justice” by Professor Max 
Rheinstein, of the University of 


Chicago Law School (pages 276- 


The President's Page 


(Continued from page 1099) 

President Eisenhower, in a recent 
foreign policy speech, said: 

My fellow citizens, as I review the 

march of world events in recent years, 
I am ever more deeply convinced that 
the processes of the United Nations 
need further to be developed and 
strengthened. I speak particularly of 
increasing its ability to secure justice 
under international law. ... There 
can be no peace without law. 

We lawyers are said to be molders 
of public opinion. We have a re- 
sponsibility of leadership in this re- 
gard; if lawyers are not in the fore- 
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285); “A Brief History of Sum 
mary Punishment in the Armies ol 
the World” by Major Robert M. 
Mummey; a study on “Insanity 
Under Military Law” by Commis- 
sioner Robinson O. Everett of the 
Civilian Court of Military Appeals 
(pages 341—355); an article on “Ex- 
trajudicial Confessions and = Ad- 
missions As Evidence in Courts 
Martial” by Lieutenant Kurt Hall- 
garten; and a concluding piece en- 
titled, “Appellate Review in the 
Military Judicial System” by Cap- 
tain Frank Fedele. 

In May of 1950, Catholic Univer- 
sity of America Law Review be 
gan publication. It has published 
two issues a year since that date. 
In its first issue of 1955, Albert S. 
Johnston III, of Mississippi, and 
George Noumair, of New Jersey 
question the right of courts mar- 
tial to try any treason case undet 
Article III of the Constitution. 
They discuss the trial of Major Al 
ley and our prisoners who went 
over to the Communists. Paul Sir 
watka, of Pennsylvania, writes on 
the Toth case and considers the 
bill of Senator Hennings, under 
which an Article III court would 
be established at this date to try 
not only Toth for the murder of a 
Korean, but also LoDolce and Icar- 
di for the murder of Major Holo 


front of the struggle to establish the 
rule of law in the world, who is to 
lead? It is for us to see the U. N. in 
its true perspective, as a moral force 
for stability in the world, and to 
realize that if it fails we may never 
have another opportunity to achieve 
a durable peace. Let us then exer- 
cise our influence and speak out in 
its defense. 

At the moment we in the United 
States may not be able to see solu- 
tions for all of the world’s problems. 
But that is not to say that no solu- 


han in Italy in World War Il. He 


also discusses the right of courts 


martial to try camp followers like 
the two Army wives that killed 
their husbands and civilians in the 
trust territories of the Pacific. Mar- 
io Melucci and Frank T. Flannelly, 
both of Pennsylvania, write on the 
recent indictment of Icardi for per 
jury. Robert Tiernan, of Rhode Is- 
land, writes on improper selection of 
officers for court-martial duty. (Price 
for single issue: $2.00; address: 1323 
Eighteenth St., N.W., Washington 
6. oe <2.) 


Rear PROPERTY: Volume 
VIII, No. 4, of the University of 
Florida Law Review (Gainesville, 
Fla., $2.00) is a symposium on real 
property law. Topics covered are 
curative acts, riparian rights, tax 
problems in real estate transactions, 
removal of outmoded restrictions, ti- 
tle insurance, perpetuities problems, 
lawyers’ title guaranty fund, land 
subdivision control, and a synopsis 
of the law of easements. Though 
slanted toward Florida law, much of 
the material is applicable all over 
the country, and these articles form 
an excellent reference book for all 
lawyers interested in real property 
problems. 


tions are possible and that we should 
not keep on seeking them. Certain 
ly we must maintain our nation’s 
strength, and certainly we should not 
suffer soft delusions. But neither 
should we surrender to a cynicism 
that holds there never can be sub- 
stantial justice among nations. The 
next few weeks may go far in deter- 
mining whether the peoples of the 
world are to move a long step for- 
ward, or a longer one backward, in 
our attempt to establish respect for 


law on the world scene. 
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Louis R. 
POLO 


® In response ta our request for ma- 
terials for stories of the annual meet- 
ing and of the headquarters of the 
Puerto Rican Bar Association, Senor 
Edwin Cortes-Garcia, Executive Di- 
rector, wrote such an interesting ac- 
count that we simply reproduce it 
here. From the following, it seems 
clear that the ideals and standards 
of service of the 216-year-old Puerto 
Rico Bar to its members and to the 
public are high, and that the asso- 
ciation activities are both diversified 
and well balanced. 


The Puerto Rican Bar Associa- 
tion (Colegio de Abogados de Puer 
to Rico) was originally founded 
on June 27, 1840, by Royal Decree, 
while the Island of Puerto Rico was 
under Spanish sovereignty. We came 
under the American flag in 1898. 

In December, 1934, our Associa- 
tion was reorganized, becoming a 
quasi-public corporation to which 
all practicing attorneys must belong. 
Che fact that membership is com- 
pulsory has enabled us to maintain 
very high standards of professional 
conduct, thus enhancing our ability 
to serve our community more prop- 
erly. 

At present the Association has 
1173 members, of which forty-eight 
are women lawyers. The governing 
body is the Board of Governors, 
comprised of twenty-five members 
elected annually in the month of 
September; two representing each 


of the nine judicial districts, four 
members-at-large, the President, the 


Edwin 
CORTEZ-GARCIA 





last retiring President, and the Ex- 
ecutive Director. The last two have 
no voting power. 

President Felix Ochoteco, Jr. pre- 
sided over our annual meeting at 
Miramar on August 31—September 2. 
A precedent was established when a 
Superior Court judge, Luis R. Polo, 
was elected President. 

Our new officers are Luis R. Polo, 
of San Juan, President; Manuel Gar- 
cia-Cabrera, of San Juan, First Vice 
President; Hector Reichard, of Ag- 
uadilla, Second Vice President; Rod- 
rigo Otero-Suro, of San Juan, Sec- 
retary; Ramon Luis Nevares, of San 
Juan, Treasurer; Francisco Coll- 
Moya, of Rio Piedras, -Assistant Sec- 
retary; Gaspar Rivera-Cestero, of 
San Juan, Assistant Treasurer; Felix 
Ochoteco, Jr., of San Juan, Member 
Ex officio. Edwin Cortes-Garcia, of 
San Juan, was re-elected Executive 
Director. 

The Board of Governors, in addi- 
tion to the above named officers of 
the Association, include Jose Rafael 
Gelpi, of Santurce; Angel M. Cior- 
dia, of Vega Baja; Jose C. Jusino, of 
Bayamon; Gerardo Almeda-Aponte, 
of Caguas; Francisco Diaz-Marxu- 
ach, of Caguas; Cesar Velez-Gonzalez, 
of Arecibo; Amador Ramirez-Silva, 
of Mayaguez; Luciano Colon, of 
Ponce; Luis Dominguez-Rovira, of 
Guayama; Rogelio Fernandez-Gar- 
zot, of Naguabo; Jose Rivera-Bar- 
reras, of Arecibo; Jose Veray, Jr., of 
Aguadilla; Rafael D. Milan-Padro, 
of San German; Praxedes Alvarez- 
Leandri, of Ponce; Carlos M. Da- 

















vila, of Salinas; and Antonio Jose 
Matta, of Fajardo. 

A. Cecil Snyder, Chief Justice ol 
Puerto Rico, is the Puerto Rico Bar 
\ssociation Delegate to the House 
of Delegates of the American Bar 
Association. 

Last year, following a most efh 
cient campaign conducted by a spe- 
cial committee whose chairman was 
Beni Sanchez, a former president of 
the Bar, we dedicated our new Bar 
Center. At the dedication ceremo- 
nies there were present, among oth- 
er distinguished guests, Earl War 
ren, Chief Justice of the United 
States; Castan-Tobenas, Chief Jus 
tice of Spain; Herbert Brownell, At- 
torney General of the United States; 
E. Smythe Gambrell, President of 
the American Bar Association; and 
Don Jose Felix de Lequerica, the 
Spanish Ambassador to the United 
States. 

Built and equipped at a cost of 
$450,000.00, with a rather good li- 
brary, bar and restaurant, recreation 
room, Board of Governors’ meeting 
room, assembly hall seating 700 per- 
sons and general offices (including 
space for the Legal Aid Society of 
Puerto Rico) , we owe our new home 
to the generous and spontaneous 
help and spirit of co-operation of our 
members. 

A general meeting, specially called 
for this purpose, authorized an issue 
of bonds without interest, ranging 
from $100.00 to $500.00, to be sold 
among the members of the Bar. 
Through the sale of these bonds we 
raised $200,000.00 which we needed 
in addition to what we were able to 
pay through the use of the Associa- 
tion’s savings. Every year we will 
redeem $10,000.00 of these bonds. 

The building is a reinforced con- 
crete structure utilizing steel trusses 
for the longer spans. In the center 
are the main auditorium and the 
lobbies, with a large wing, of a rec- 
tangular shape, extending from 
each side. These accommodate the 
library, bar, Board of Governors’ 
room, the general offices, recreation 
area and Legal Aid Society offices. 
There is a total floor area of ap- 
proximately 30,000 square feet. The 
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Puerto Rican 


parking area accommodates approx- 
imately 150 cars. 

Che architect, Rene O. 
graduate, designed the 


Ramirez, 
a Cornell 
building as a monument to Justice. 
Che architectural design is centered 
around the statue of the Goddess of 
Justice which will go in the niche 
mentioned below. 

There are two inscriptions on the 
front of the building; one above the 
niche where we intend to place a 
statue of the Goddess of Justice, 
which we are planning to have 
sculptured in Spain, and the other 
right above the main door. The first 
one says: “Colegio de Abogados” 
(Bar Association) ; we omitted “of 
Puerto Rico” for reasons of aesthet- 
ics, as it would have been too long. 
The second one (inscribed after the 
accompanying picture was taken) 
says: “Honrando la Toga’ (honor- 
ing the robe or the profession) . 

To accentuate the importance of 
the symbol of Justice, white marble 
was used in the colonnades of the 
front porches and in the pylons on 
the sides of the niche in the center 
of the building and main entrance. 

As you can see from the picture, a 
concave semi-circular glass wall was 
used as the background to the statue. 
In this manner the symbol of Justice 
also can be seen from the interior 
of the building. Thus it will always 
remind those inside of the duty they 
owe to those outside, and on the 
other hand, those outside will ai- 
ways be reminded of what they are 
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irnal 


Bar Center 


entitled to expect from us. N’est-ce 
pas? 

In spite of the heavy cost of our 
new home, we have been able to 
maintain a special death benefit 
plan which we have had for years. 
Upon notification of the death of a 
member, within twenty-four hours 
his beneficiaries receive as much as 
$2,000.00. 

Until last year our members paid 
annual dues of only $10.00. Then, 
in order to help pay the building 
debt, dues were raised to $20.00 a 
year. 

But there are other sources of in 
come, for whose collection we are 
indebted to our government. By law 
every practicing attorney must place 
a one dollar stamp upon the first mo- 
tion he files in every civil or crim- 
inal case. He pays that dollar from 
his fees. There is also a twenty-five 
cent notarial stamp which every no 
tary public must place upon every 
original and certified copy of every 
public instrument executed. (In 
Puerto Rico for a person to become 
a notary public, he must first be a 
duly admitted attorney.) This stamp 
must also be paid for by the attorney 
from his fees. 

We are conscious of the social ob 
ligations of our Association and we 
try to live up to them. The Puerto 
Rican Bar Association awards four 
scholarships of $500.00 each every 
year, to college students regardless 
of the 
Phrough yearly awards to our mem- 


career they have chosen. 


bers, we promote their interest in 
the study of law. Besides giving the 
Legal Aid Society office space, we 
contribute to its expenses $3,000 a 
vear. Also, to help them carry their 
heavy burden in San Juan, every 
month twenty lawyers are selected 
alphabetically Register 
and each takes from two to three 


cases. As soon as the Society is ready 


from our 


to carry on by itself without the 
help of these lawyers in San Juan, 
we will stop this program. We make 
our facilities available to many civic 
organizations. 

We also publish a quarterly law 
review, and regularly supply our 
members with advance copies of the 
opinions of our Supreme Court as 
soon as these come out of the office 
of the Secretary-Reporter. 

Our President, Judge Polo, is do- 
ing a fine job and under his inspir- 
ing leadership our Bar Association 
keeps moving towards its main ob- 
jective, which is always to use the 
law as an instrument for preserving 
human dignity, freedom and rights. 
We deeply believe that if the people 
feel that justice is done in their 
courts they will have faith and trust 
in their system of justice and in 
each other. Then there will be bet- 
ter understanding among all men. 


® The State Bar of California held 
its 29th Annual Meeting at Los An- 
geles on September 17-21. President 
James Farraher, of San Francisco, 
presided. He presented the annual 
report of the Board of Governors. 

New officers are Joseph A. Ball, of 
Long Beach, President; Herman F. 
Selvin, of Los Angeles, Harry M. 
Dougherty, of Riverside, and Wayne 
R. Millington, of Redwood City, 
Vice Presidents; and J. J. Goldberg, 
of San Francisco, Treasurer. Jack A. 
Hayes, of San Francisco, was re 
elected Secretary. 

New members of the Board oi 
Governors are Jerome R. Lewis, of 
Sacramento; Robert Collins, of Rich 
Frank J. Creede, of San 
Francisco; George Bouchard, of Los 


mond; 


Angeles; and Graham L. Sterling, 


Jr., of Los Angeles. 
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The new Delegate to the House 
of Delegates of the American Bar 
Association is DeWitt Higgs, of San 
Diego. 

The State Bar of California has a 
membership of 19,212, of whom 2,- 
250 registered for this Annual Meet- 
ing. We believe California is the larg 
est of all state bar associations. 

Four major conferences were held. 
Frank S. Balthis, of Los Angeles, pre- 
sided over the Conference on Tax- 
ation; Arthur Manella and Carl A. 
Stutsman, Jr., of Los Angeles, dis- 
“Why, When and How 
Should a Business Be Incorporated”. 


cussed 


“Some Tax Problems To Consider in 
Connection with the Sale of a Busi- 
ness” was discussed by Austin H. 
Peck, Jr., and Adam Y. Bennion, of 
Los Angeles. “Tax Considerations in 
Drafting a Partnership Agreement 
for Lawyers” was handled by Rich- 
ard H. Forster and Arthur B. Willis, 
of Los Angeles. 

Grant B. Cooper, of Los Angeles, 
presided over the Conference on 
Criminal Law and Procedure. 
Charles W. Fricke, Judge of the Los 
Angeles County Superior Court, 
served as moderator. 

The following participated in a 
round table on “Sexual Psycho- 
Henry Kappler, of Los An- 
geles, discussed “The Lawyer and 
Sexual Psychopathy”. 


pathy”: 


Lewis Druck- 
er, Judge of the Los Angeles County 
Superior Court, presented the alter- 
native answers to “What Shall I Do 
with the Sexual Psychopath?” Un- 
der the title ““The New Look”, Dr. 
R. S. Rood, Superintendent and 
Medical Director of Atascadero State 
Hospital, outlined what a mental 
hospital can do. 

In answer to the question ‘Pro 
bation—Guaranteed?”, Thomas Hig 
gins, Jr., 


of Los Angeles, discussed 


“My Client Is Guilty: What Can I 
Do?”. Arthur W. Brayton, Probation 
Director of Los Angeles County, 
gave practical suggestions as to how 
“I Can Help”. Herbert V. Walker, 
Judge of the Los Angeles County 
Superior Court, spoke on “Hope ot 
Despair—What a Judge Looks For”. 

“The Cahan Decision” for the sec- 
ond year was the subject of a panel 
discussion reflecting four sharply 
conflicting views on the effect and 
meaning of the state Supreme Court 
rule on illegal searches and seizures. 
Ihe four viewpoints were expressed 
by J. F. Coakley, of Oakland, Dis- 
trict Attorney of Alameda County, 
who attacked the effect of the deci- 
sion; Leo R. Friedman, of San Fran- 
cisco, a leading criminal defense 
lawyer, who urged support of the de- 
cision; William H. Parker, Chief of 
Police of Los Angeles, who pointed 
to an increase in crime since the de 
cision; and Arthur Alarcon, Deputy 
District Attorney of Los Angeles 
County, who outlined recent higher 
court decisions which have laid down 
workable rules. 

A conference on Wills and Estate 
Planning was held with Albert J. 
Ruffo, of San Jose, as chairman. 
William D. McKee and Gordon 
Weber, of San Francisco, discussed 
“Gifts and Taxes’; Walter Schwartz 
and Max Weingarten, of San Fran 
cisco, covered the law of “The Will 
and Taxes”; Hart Spiegel and Mar- 
vin Tepperman, of San Francisco, 
discussed ‘‘Probating the Will and 
Taxes”. 

The conference on Domestic Re- 
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lations proceeded under the chair- 
manship of Harry M. Dougherty, of 
Bonsall Noon and Frank 


Pomeranz, of San Diego, covered 


Riverside 


“Preparation and Proceedings _be- 
fore Trial”. Robert H. Jacobs, of 
Santa Ana, and Arthur L. Little 
worth, of Riverside, summarized the 
law of “Jurisdiction, Including De 
crees of Foreign and Sister States”. 
F. E. Braucht, of Merced, and Fran- 
cis W. Halley, of Modesto, pre- 
sented the subject of “Property Set- 
tlement Agreements, Necessary 
Provisions and Tax Aspects”. 

\ Conference on Trial Tactics for 
Trial Lawyers was presented with 
Joseph A. Ball, of Long Beach, pre- 
siding in the morning and Herman 
F. Selvin, of Los Angeles, presiding 
during the afternoon. “A New Look 
at Pleading” was presented by Stan- 
ley Howell, of Los Angeles, Profes- 
sor, University of Southern Califor- 
nia Law School; Arnold Praeger, 
Judge of the Superior Court of Los 
Angeles County; and Robert H. 
Dunlap, of Pasadena. A debate as to 
the respective merits of the Califor- 
nia rules of discovery and the fed- 
eral rules of discovery was presented 
by Norman S. Sterry and J. E. Simp- 
son, of Los Angeles. “Extraordinary 
Writs” were discussed by Paul Peek, 
Justice of the Court of Appeals for 
the Third District; Ralph Kleps, of 
Sacramento, Legislative Counsel of 
California; and B. Abbott Goldberg, 
of San Francisco, deputy attorney 
general. “Appeals from Municipal 
Courts” was the subject of discus- 
sion by Julius V. Patrosso and Frank 





tion which he serves. 





Forgotten Men and Women 
® We feel that the chief administrative officer of any bar association 
often is both its mainspring and its forgotten man—or woman; and 
that this unsung hero deserves recognition for his unique and invalu- 
able services, often rendered at a personal sacrifice, and for his loyalty 


to the ideals and standards of the legal profession and the organiza 


Accordingly, we propose to include with every story of an associa 
tion headquarters a picture of its executive secretary or secretary, both 
as a token of recognition of his very real importance to his association 
and to better acquaint our readers with the members of that loyal and 
devoted group of men and women who are so largely responsible for 


the efficiency and success of our bar organizations 
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G. Swain, Judges of the Appellate 
Department of the Superior Court 
of Los Angeles County; and Philip 
E. Grey, of Los Angeles, Deputy City 
Attorney. 

Harold R. Medina, Judge of the 
United States Court of Appeals for 
the Second Circuit, gave the Alex- 
ander Morrison Foundation Address 
entitled “A Study in Contrasts”. In 
an interview, he voiced his opposi- 
tion to the televising of court trials 
because it interferes with the ascer- 
tainment of truth. The Judge be- 
lieves that anything that hinders get- 
ting the truth, no matter how small, 
should be outlawed; and that TV 
coverage of a trial makes the hard 
job of getting witnesses to testify 
accurately almost impossible. 

Goodwin J. Knight, of Sacramento, 
Governor of California, spoke be- 
fore a Joint Session of The State Bar 
of California and the Conference of 
California Judges. 

John J. Hearne, S. C., Irish Am 
bassador to the United States, spoke 
on “The Bar of Ireland”. His was a 
most interesting talk largely con- 
cerning the national Constitution of 
Ireland adopted in 1937. In a press 
conference, Hearne 
stated that lawyers in Ireland are 
not as active in government as they 
are in the United States. The Prime 
Minister and one other member of 
the Cabinet is a lawyer. But few 
members of Parliament are members 
of the Bar. 

Sir 
Ambassador to 


Ambassador 


New Zealand 
the United States 
and Permanent Representative to 
the United Nations, addressed a 
joint session of the State Bar and the 
Conference of California Judges on 
“The 
of New Zealand”. 

Philip S. Gibson, Chief Justice of 
the Supreme Court of Calitornia, re- 
leased two proposed constitutional 
amendments to facilitate removal of 
unfit judges which were prepared by 
a committee of the Judicial Council 
headed by A. F. Bray, of San Fran- 
cisco, Justice of the Court of Ap- 


Leslie Munro, 


Constitutional Development 


peals. The first proposal was 
that the Qualifications Commission 





1170 American Bar Association Journal 


be revised and its membership 
strengthened to the end that the 
commission have larger powers and 
better machinery for the removal of 
unfit or incapacitated judges. Under 
the second proposal, the grounds for 
removal of an unfit judge would be 
both enlarged and defined more 
clearly. The third proposal under 
consideration, but not yet fully set- 
tled, will deal with the selection of 
judges. Chief Justice Gibson favors 
the Missouri Plan whereby a panel 
recommends possible appointees to 
the governor, who makes the final 
choice and appointment. 


Oliver W. 


STEADMAN 


Jack Richard Photo 
® The Wyoming State Bar held its 
fist annual meeting at Sheridan on 
September 13-15. President Edwin 
V. Magagna, of Rock Springs, pre- 
sided. In his annual address, Presi- 
dent Magagna reported at length 
concerning the activities of the as- 
sociation during his term and spoke 
of its continuing objectives. 

It is noteworthy that of about 410 
members residing within the state, 
approximately 225 registered and at- 
tended this annual meeting. 

New officers are Oliver W. Stead- 
man, of Cody, President; Thomas O. 
Miller, of Lusk, President-Elect; and 
James O. Wilson, of Cheyenne, Vice 
President. Daniel C. Rogers, Jr., of 


Casper, was re-elected Secretary- 
Treasurer. 

New members of the Board of 
Commissioners are George P. Saw- 


yer, of Torrington; George W. Bird, 
of Rock Springs; Charles S. Brown, 
of Afton; William D. Redle, of Sher- 
idan; James A. Zaring, of Basin; Carl 
L. Lathrop, of Sundance; and D. W. 
Ogilbee, of Casper. 

The new Delegate to the House 















of Delegates of the American Bai 
Association is Alfred M. Pence, of 
Laramie. 

Fourteen 
the golden years of practice and are 
now “elder statesmen” of the Bar. 
These _ fifty-year 
would be expected, have been the 
leaders of the Bench and Bar over a 
long period of years and the Wyo- 
ming State Bar is proud of them. 
Chey include T. Blake Kennedy, of 
Cheyenne, retired Judge of the 
United States District Court; Fred 
N. Blume, of Cheyenne, Chief Jus- 
tice of the Wyoming Supreme 
Court; H. R. Christmas, of Kem- 
merer, District Judge; Ralph Kim- 
ball, of Lander, former Chief Justice 
of the Wyoming Supreme Court; 
Percy W. Metz, former District 
Judge; C. A. Zaring, of Basin; Bert 
Griggs, of Buffalo; M. S. Reynolds, 
of Cheyenne; P. J. Spaulding, of 
Evanston; John J. Spriggs, of Lan- 
der; E. C. Raymond, of Newcastle; 
Charles A. Kutcher, of Sheridan; 
D. P. B. Marshall, of Sheridan; and 
George W. Ferguson, of Worland. 

It is most interesting that the two 
oldest active members both attended 
this annual meeting. C. A. Zaring 
has practiced for sixty years. He was 
admitted in Indiana in 1896, and 
has been a member of the Wyoming 
Bar since 1901. Retired Federal 
Judge T. Blake Kennedy has been 
in active practice or on the bench 
for fifty-eight years. 

Several very fine seminars were 
held. Professor William Bowe, ol 
Vanderbilt University and the Uni 
versity of Colorado, conducted a 
seminar on wills, trusts and estate 


members have reached 


practitioners, as 


planning with special reference to 
taxation problems. He prepared and 
made available a model will drafted 
to meet such problems. 

Edward E. Murane, of Casper, 
presided over a seminar on the se- 
lection of jurors and objections to 
evidence at jury trials. Mr. Murane 
is Wyoming State Delegate to the 
House of Delegates of the American 
Bar Association and for many years 
was the Wyoming State Bar Delegate. 

Frank J. Cavanaugh, of Denver, 


led a seminar 


Colorado, 


on taxes 
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with special reference to oil, min 
erals and mining claims, with par 
ticular emphasis on the taxation 
problems affecting hard rock mining 

Judge Joe M. Hill, of Dallas, Tex 
as, gave an address concerning the 
work of the American Bar Associa 
tion traffic courts conferences held 
in various parts of the country, an‘! 
made arrangements for such a con- 
ference to be held at the University 
of Wyoming Law School in Laramie 


An — entertainment innovation 
which many of us will envy was the 
chuck wagon dinner held at Lodore 
during the meeting. 

A highlight of the activities of the 
State Bar during the year was the 
meeting of the Inter-State Bar Coun 
cil held in Cheyenne on February 
25, at which the Wyoming State Ban 
was host. The consensus of the rep- 
resentatives from these eleven west- 
ern states was that they had gained 
much from their discussions of the 
problems and proposed solutions al 
fecting bar association activities. 
They felt that meetings such as this 
are most important and helpful in 
the activities and administration of 
bar associations in general, and that 
such meetings, like the regional 
meetings of the American Bar Asso- 
ciation, should be encouraged in ev- 
ery way. 


® The San Antonio Bar Association 
(Texas) marked Constitution Day, 
1956, with a well rounded program 
designed to emphasize the impor- 
tance of our Constitution to all of 
us. 


Of the more than eighty entries in 
the high school essay contest spon- 
sored by the Association on the sub- 
ject of “What the United States 
Constitution Means to the American 
Citizen”, first place was won by Miss 
Carland Crook, a young lady 16 years 
old. Other winners were Miss Jean 
Alden McCurdy and Miss Joanne 
Lea Parker. The winners appeared 
on the San Antonio Bar Association 
television program over KENS-TV, 
which has co-operated wholehearted- 


ly with the Association; and, togethei 
with their parents, were guests of 
honor at an Association luncheon. 

Other features of the observance 
of Constitution Day included the As 
sociation’s entry in San Antonio's 
giant Constitution Day parade; and 
the formation by some forty mem- 
bers of the Association of a Constitu 
tion Day speakers’ bureau to supply 
speakers before clubs and organiza 
tions on the subject of “What the 
United States Constitution Means to 
the Man in the Street’. This activity 
was scheduled to continue for several 
weeks. 

At the beginning of her 494-word 
essay, Miss Crook called attention to 
the conciseness of the Constitution, 
and said that its general statements 
of principles have made it possible 
for the United States to become one 
of the world’s greatest nations. Her 
essay continues: “From the base of 
the written Constitution, our judicial 
decisions are made on a wide inter- 
pretation of the spirit of the law of 
the land. As we have grown and ex- 
panded on both our social and eco- 
nomic fronts, our Constitution has 
remained for American citizens an 
adequate and strong force from 
which we have drawn our patterns 
for growth. 


“Our Constitution is not an iron- 
bound, rigid, unalterable set of laws, 
but rather something from which we 
as a nation can draw our strength. 
While retaining its remarkable struc- 
ture and revealing the foresight of 
the great minds of our ancestors, the 
Constitution of the United States has 
been elastic enough at all times to 
meet the demands of a growing coun- 
try. It serves as an incomparable, 
uniting power which brings together 
the hearts and minds of all Ameri- 
can citizens in one cause, particularly 
in times of danger which proves that 
democracy does not live in our writ- 
ten Constitution alone, but in the 
actions of the American citizens in 
upholding and administering the 
law of the land.” 


In these days of rock and roll, ju- 
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venile ce linquency and an apparent 
disappearance of all semblance of 
manners and mores from the minds 
and character of so many of our 
youth, it indeed is a satisfying and 
encouraging note to find such a 
splendid understanding and appreci- 
ation of the charter of all our pre 
cious rights and freedoms—our Con 
stitution of these United States 

We proudly salute these fine young 
people for their excellent under- 
standing of our basic law, which 
Gladstone, the great prime minister 
of England, declared to be “The fin- 
est instrument ever struck off by the 
brain and the hand of man at any 
given time in history”. And we hum- 
bly salute their splendid teachers and 
the civic minded members of the San 
Antonio Bar Association for their 
unselfish efforts in the public service 
which made this understanding pos- 
sible. Dare we hope that this renais- 
sance of interest in and understand- 
ing of our wonderful heritage as 
American citizens may _ spread 
throughout the land, and that once 
again an American may walk both 
proudly and humbly and truly be- 
lieve and live in an atmosphere of 
“Liberty under law’? Pray God that 
it shall come to pass! 


® The lawyers of Pennsylvania and 
the many other friends of Paul A. 
Mueller, President of the Pennsyl- 
vania Bar Association, were shocked 
by his sudden and untimely death on 
November 7. Mr. Mueller was con- 
cluding an unprecedented eighteen- 
month term necessitated by a change 
in the time of the annual meeting 
from June to January. Vice Presi- 
dent Arthur Littleton, of Philadel- 
phia, automatically became acting 
President and will serve as such un- 
til next month when he will become 
President. 

Eprror’s Nore: Due to lack of space, 
this month we are unable to carry 
either the Bread-and-Butter Materi- 
als or In the Public Service features 
of this department. They will resume 


in an early issue. 


* Vol. 42 





1171 





The “Cooling-Ott” Divorce Law 


(Continued from page 1134) 

further was done about the problem. 
As Justice Brandeis lamented, ‘The 
law has everywhere a tendency to lag 
behind the facts of life.” 

The judges sitting in our divorce 
courts have long been conscious of 
the fact that they are dealing with 
one of society’s most malignant dis- 
eases. From my experience in that 
morbid matrimonial disharmony, I 
that, 
valuable as the court's efforts at re- 


have come to the conclusion 


conciliation may be, at best they fall 
short of what can be achieved unless 
some way is found to exert those ef- 
forts before the family skeletons 
have been bared to the public by the 
filing of “legal” grounds, or charges, 
as a basis for the mythical constitu- 
tional jurisdiction. 

During my seven years in the di- 
vorce assignment, having listened to 
the woes of more than 120,000 liti- 
gants, I have seen first-hand the in- 
calculable misery and degradation of 
the principals to the suit and the 
humiliation, anguish and_ suffering 
of their children. I have granted de- 
crees and of be- 
love and 
affection for their parents was indi- 


awarded custody 


wildered children whose 
visible. I have split the income of 
the husband to the point where nei- 
ther litigant had adequate subsist- 
ence means. I have ordered the pay- 
final 
installments on the engagement ring 


ment of alimony before the 
were paid. I have decreed support 
to three sets of children and their 
respective mothers. I have granted 
injunctions to prevent the dissipa- 
tion of assets, and I have garnisheed 
employers to the point of exaspera- 
tion, with the result that the already 
impoverished fathers have lost their 
employment. I have been flooded 
with petitions to send husbands to 
jail for non-payment of support 
money, and even attorney's fees. My 
experience and reactions are not 
unique. They parallel precisely those 
of the other chancellors who serve 


and have served in the divorce 
branch. 

I am not proposing more stringent 
or more lax divorce laws. That is 


entirely a matter for the legislatures 
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of the several states. I am advocat 
ing, however, a more honorable and 
intelligent administration of justice 
advances 


in that branch. Scientific 


have brought tremendous progress 
in other fields, yet divorce is treated 
inhumanely and indifferently. While 
our nation has grown powerful and 
prosperous, our divorce courts have 
become more antiquated and inade- 
quate. We must humanize and per- 
sonalize the practice. We must raise 
the standards and restore dignity 
and decency. More time and atten- 
tion should be devoted to needy 
cases with children. The courts must 
open their hearts and souls to waver- 
ing couples who petition for recon- 
ciliation assistance. It is time for us 
to begin thinking in terms of people, 
not cases. We must fight with every 
resource at our command the scan- 
dalous practices which deny our 
courts dignity and integrity, which 
destroy the spirit and happiness of 
the litigants and smother their hope. 

While 
provided 


several have 
that a 


elapse prior to a divorce trial, for a 


legislatures 
statutory period 
delay of the entry of the final decree, 
or for an “interlocutory” decree, no 
legislature or court in the union has 
previously provided for the post- 
ponement of the filing of the 
“charges” or “grounds” for divorce. 
Illinois is the first state in the union 
to enact such a law, and our Su- 
preme Court is the first to sustain its 
validity. 

Once litigants become involved in 
“charges”, 


divorce practically all 


hope for a reconciliation is lost. 
Fights are rarely abandoned volun- 
tarily after the charges are filed. 
They go to a decision or knockout. 
Prior to their entry into the legal 
arena, many domestic differences, be 
they ever so serious, may be adjusted 
satisfactorily. The home remains in- 
tact. The principals are frequent- 
ly happier than before—just like 
youngsters who fight it out, getting 
their grievances off their chests, for- 
giving and resuming their friend- 
ship. 

All married couples have disturb- 
ing moments and experience—some 
dissension. There is not a man or 


Association Journal 


woman who, in a moment of anger, 


did not say something unkind to his 
or her spouse. The tragedy begins 
with the impulsive rush to terminate 
the relationship without due reflec- 
tion and timely advice. The filing 
of the “charges” for divorce or sep- 
arate with 
name calling, bitterness and vilifica- 
tion, is the sounding of the gong. It 


maintenance, specific 


is the consummation of the breach, 
the destruction of the healing possi- 
bility. Instead of doing all in our 
power to facilitate reconciliation of 
the litigants, we compel them to be 
hostile and antagonistic. We thus 
make a mockery of our judicial sys- 
tem and defeat our own end. 

This is readily understandable. 
Marriage is the most personal and 
intimate of all human relations. Its 
internal weaknesses are most sensi- 
tive to exposure. The filing of the 
complaint with serious charges is 
such a severe blow to the relation- 
ship that the parties seldom recover 
from it. It is an official and public 
that 
has come to an end—that the parties 


declaration their marital life 
are through with each other. The 
complaint bares the dark “causes” 
for divorce—be it cruelty, adultery, 
drunkenness or desertion—secrets 
locked and guarded until that fatal 
filing. The defendant is portrayed as 
a scoundrel and a cheat by the very 
one who promised to love and cher- 
ish “till death us do part”. The dag- 
ger has been plunged. All it requires 
is the “legal twist’. The filing of the 
“charges” has inflicted an irrepara- 
ble injury to pride and self-respect 
which even the most friendly court 
can only rarely heal. 

Most damaging of all is the inevi- 
table breach the filing of charges 
between a and the 
children whose loyalties become nec- 


causes parent 
essarily divided and whose support 
and custody are integral parts of the 
litigation. 

Too little has been done by our 
courts to help wavering married 
folks. The time to act by the court 
is before the complaint is filed, be- 
fore the broken, before 
heavy expenses are incurred, before 


home is 


the dirty linen of their “castle” is 
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washed publicly, before children are 
compelled to choose sides, before the 
father is embarrassed with his em- 
ployer and before all of them are 
embittered against each other. The 
home collapses with the wild rush 
into court. The filing of the charges 
is the straw that breaks the camel's 
back. 

A sixty-day “cooling off’ period 
is a constructive endeavor to prevent 
disintegration of families wherever 
possible, through the medium of a 
conciliation process before the actu- 
al “grounds” are filed. Its purpose is 
to give litigants time to recover from 
anger, and to reflect on the well- 
being of the children. Why not? 
Must the judiciary wait until the 
family is actually wrecked before it 
extends a helping hand to innocent 
minor victims? Isn’t it more hu- 
mane, more efficient and more ex- 
pedient to make itself available to 
depressed, forlorn and _ blundering 
parents before their every dream is 
shattered and before their children 
are irreparably hurt? 

“Cooling off” periods are invoked 
to prevent labor troubles and are 
advocated in international disputes. 
The “cooling off” period will be a 
toward stem- 
ming the evil trend of moral disin- 
tegration of home life, especially 


potent contribution 


where children are involved. 

All that the sixty-day ‘cooling 
off” period requires is the postpone- 
ment of the name-calling so that we 
may convert our courtrooms from 
funeral parlors to scientific clinics 
for conciliation conferences. It will 
require the aid of a skilled, equipped 
staff, including doctors, psychiatrists 
and sociologists. The bar association 
and social agencies can and will ren- 
der vital services at the suggestion 
of the court. 

Irreligion is definitely undermin- 
ing the American family. In my 
experience, over 85 per cent of the 
litigants were non-churchgoers. Reli- 
gion is a vital factor in happy homes. 
Love of God holds the family stead- 
fast. Religion demands stability in 
marriage. It inculcates tolerance and 
understanding so vital to successful 
home life. It embraces atonement 


for wrongdoing and respect for each 
other. In the church the members of 
families generate love, character, 
sacrificial service and self-discipline. 
There thev find an inward reinforce 
ment, a clearer vision of duty, a fresh 
faith and renewed courage. 

The judges owe it to their com- 
munities to provide the machinery 
for pre-divorce-suit conferences dun 
ing the “cooling off” period, under 
the dignity and majesty of the law, 
with a view toward saving the family 
before the principals are exhausted 
morally and financially; where their 
grievances may be considered ex- 
pertly, yet confidentially; where the 
“other side’”’ may be called in with 
authority and counselled against the 
abuses complained of; where in- 
laws, co-respondents and other dis- 
turbing influences may be sent for 
and dealt with; where families may 
be rehabilitated through judicial pa- 
tience, tolerance and skilled diplo- 
macy; where both sides may be con- 
fronted with the vital facts; where it 
may be convincingly pointed out 
how costly and injurious it will be 
for the husband, and how inade- 
quate the compulsory support will 
be for the wife and children. Here 
the real difficulties, be they social, 
economic, medical or spiritual, may 
be ascertained, weighed, ironed out 
or compromised. It is the courts’ 
duty to use every proper means to 
reconcile parties seeking separation. 
Let us assume it. Pashko v. Pashko, 
101 N.E. 2d 804, People ex rel. Doty 
v. Connell, supra. 

It will be argued that courts are 
too busy; that our dockets are al- 
ready overcrowded; that our pri- 
mary functions are to adjudicate 
controversies in litigation. That it 
will be too costly to organize an ade- 
quate staff. These arguments, I re- 
spectfully urge, are without merit. 
A court must not concern itself with 
the element of time when it is ren- 
dering beneficial service to society. 
The more time it is called upon to 
give, the greater its contribution 
Only wasting time on non-essential 


and non-productive matters is a pub 


lic loss. Also, we cannot evaluate 
domestic and juvenile stability and 
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security in terms of dollars. 

Finally, we have prated too long 
about the perils of divorce and juve- 
nile delinquency, and it is time for 
action. The ruinous effects are obvi- 
ous, far more damaging than we 
acknowledge. The future of our 
country is involved, and judges have 
a solemn duty and opportunity to 
make every concrete contribution 
possible to help ameliorate both 
tragic problems. Paraphrasing the 
immortal Lincoln’s admonition, we 
can nobly serve or meanly ignore our 
precious youth and family life. 

The “cooling off’ law is not a 
panacea, but a turning point. It is 
the first sign that we are ready to 
listen. It permits revision of our 
thinking and opens the legal chan- 
nel to greater reform. A critical sur- 
vey of our divorce laws with a view 
to equalizing, modernizing and im- 
proving them is badly needed. 

Perhaps under the new law we 
may eventually abandon the adver- 
sary theory, the chief fault which 
undermines separation _ litigation. 
All divorce proceedings should be- 
gin with friendly discussions. Investi- 
gation should be made by the court’s 
specialists. Treatment should be ad- 
ministered where needed, physical, 
psychological or psychiatric. Most 
causes are ill health, financial diffi- 
culties, intoxication, incompatibili- 
ty, sexual maladjustment, and many 
of them may be detected, corrected 
and adjusted. 

Due consideration should be giv- 
en to an order of court providing 
that no divorce should be decreed 
as between parties having minor 
children until after conciliation pro- 
ceedings. Such a proceeding may be 
instituted by petition filed by either 
parent or by the state. 

The combining of all family ac- 
tivities in one court could expedite 
and improve the administration of 
justice. It should be endowed with 
broad jurisdiction over all cases re 
lating to marriage, divorce, separate 
maintenance, adoption, guardian- 
ship of minors, bastardy, juvenile 
delinquency, custody of children 
and the enforcement of their sup- 
port. It would eliminate duplication 
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of support payments and administra 
tive functions. It would help reduce 
fraud and abuses. 

Conflicting divorce laws in ow 
states have given rise to incredible 
chaos. The U.S. Supreme Court has 
recently bewailed the “masterpiece 
of confusion” in interstate divorce 
problems. A man doesn’t know 
whether he has a wife or a lawsuit. 
See Mr. Justice Jackson’s dissent in 
Estin v. Estin, 334 U.S. 541. Lawyers 
are at a loss to advise if a marriage 
is legal or a child legitimate. Such 
“cooling-off” periods adopted by all 
the states would materially reduce 
migratory divorce abuses. 

The law should be explored for 
the enactment of a federal statute 
curtailing this migratory interstate 
divorce racket. Every effort should 
be made to standardize and stabilize 
the practice and to prevent traffick- 
ing in divorces. The full faith and 
credit clause in the Federal Consti- 
tution should be redefined by our 
federal courts in. its relation to inter- 
state divorces. 


In defining commerce among the 
states, our federal courts have held, 
Hoke v. United States, 227 U.S. 308: 
“It is misleading to say that men 
and women have rights. Their rights 
cannot fortify or sanction their 
wrongs; and if they employ inter- 
state transportation as a facility of 
their wrongs, it may be forbidden to 
them to the extent of the Act of 
June 25, 1910.” The same doctrine 
was reiterated in Brooks v. U. S., 267 
U.S. $82: 
regulate interstate commerce to the 
extent of forbidding and punishing 
the use of such commerce as an agen- 


“Congress can certainly 
tw) d 


cy to promote immorality, dishon- 
esty or the spread of any evil or harm 
to the people of other States from 
the State of origin.” 
Interstate movement of persons 
for specified illegal purpose has been 
forbidden by federal statute, 18 
U.S.C.A. §1073, including travels 
to avoid prosecution or giving testi- 
mony in any criminal proceedings. 
The Court said in Simmons v. Zerbst, 
18 F. Supp. 929, “The passage of a 


Notice By the Board of Elections 


® The following jurisdictions will 
elect a State Delegate for a three- 
year term beginning at the adjourn- 
ment of the 1957 Annual Meeting 
and ending at the adjournment of 
the 1960 Annual Meeting: 

Arizona Nebraska 
Connecticut New Jersey 
District of Columbia Oklahoma 


Illinois Puerto Rico 
Iowa South Carolina 
Maine South Dakota 
Michigan Texas 
Mississippi Washington 
Montana Wyoming 


An election will be held in the 
State of New Hampshire to fill the 
vacancy caused by the resignation of 
Louis E. Wyman, for the term expir- 
ing at the adjournment of the 1958 
Annual Meeting. 

An election will be held in the 
State of Virginia to fill the vacancy 
caused by the resignation of Stuart 
T. Saunders, for the term expiring 
at the adjournment of the 1959 An- 
nual Meeting. 

Nominating petitions for all State 
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Delegates to be elected in 1957 must 
be filed with the Board of Elections 
not later than February 15, 1957. 
Petitions received too late for pub- 
lication in the February issue of the 
JouRNAL (deadline for receipt Jan- 
uary 4) cannot be published prior 
to distribution of ballots, which will 
take place on or about February 22, 
1957. 

Forms of nominating petitions 
may be obtained from the Head- 
quarters of the American Bar Asso- 
ciation, 1155 East 60th Street, Chi- 
cago $7, Illinois. Nominating peti- 
tions must be received at the Head- 
quarters of the Association before 
the close of business at 5:00 p.m. 
February 15, 1957. 

Attention is called to Section 5, 
Article VI of 
which provides: 


the Constitution, 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file 


person from one state to anothei 
is interstate commerce within the 
meaning of the Constitution and the 
enactment by Congress of a Statute 
making it a federal offense to do so 
for the purpose of escaping prosecu 
tion for a crime, is witi:in the power 
of Congress.”” It is obviously clear 
that this statute may be amended to 
incorporate travel for the abandon- 
ment of children or the procurement 
of a fraudulent divorce. Such an 
amendment may also require nu- 
merous enactments and test cases, 
but it should be accomplished if we 
hope to promote our general wel 
fare. 

Ours is a profession, not a busi 
ness. It is hoped that under the new 
law lawyers will be regarded highly 
as marriage counselors, with com 
parable fees for services to prevent 
divorces. They will be building fam- 
ilies, not tearing them asunder. 


(This article includes several excerpts from 
the author’s earlier article, “Crime and Juve: 
nile Delinquency: Two Of Our Greatest Na- 
tional Problems,” published in the July, 1955, 
issue of the American Bar AssccraTion Jour- 
NAL.) 


with the Board of Elections, consti- 

tuted as hereinafter provided, a signed 

petition (which may be in parts), nom- 
inating a candidate for the office of 

State Delegate for and from such state. 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list of 
the names and addresses of the sign- 
ers in the order in which they ap- 
pear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BoaRD OF ELECTIONS 
Walter V. Schaefer, Chairman 
Harold L. Reeve 
Robert B. Troutman 
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(Continued from page 1122 


<a} 

to the taxpayer and the Appellate 
Division. At the same time, the tax- 
payer is usually advised that he may 
submit additional facts in the event 
it is believed that such facts would 
be of assistance in determining the 
correct tax liability. If additional 
facts are submitted, they should be 
under oath and should be submitted 
as expeditiously as possible. 

In those cases involving unusual 
engineering problems, the Techni- 
cal Adviser may invite an engineer 
revenue agent from the District Di- 
rector’s Office to participate in the 
scheduled conference. 

All conferences in the Appellate 
Division are conducted with as few 
formalities as possible. If none of 
the facts are in dispute and there is 
agreement as to the applicable law 
and its meaning, an attempt is made 
at that time to settle the case. On 
the other hand, if additional facts 
appear to be necessary, the taxpayer 
will be given an opportunity to pre- 
sent the same or if a dispute arises 
as to the applicable law and _ its 
meaning, the submission of a brief 
and citation of authorities is en- 
couraged and invited. If new facts 
are submitted at this point which, 
in the opinion of the Appellate Di- 
vision, require verification, the Tech- 
nical Adviser may return the case 
to the Office of the District Director 
for such purpose. 

In protest cases where agreements 
are reached, the Technical Advise1 
prepares a memorandum which is 
reviewed by his superiors.‘ It is the 
usual practice for the Technical Ad- 


viser to discuss these settlement 
agreements with his reviewers be- 
fore he prepares and submits his 


memorandum. If the memorandum 
of the Adviser is ap- 
proved on review, the case is re- 
turned to the District Director’s Of- 
fice for disposition in conformity 
with the Appellate Division settle- 
ment. 

It is understood that at the pres- 
ent time there is some review of set- 
tlements made in protest cases by 
the Washington Office. In addition 


Technical 


to this, representatives of the Wash- 
ington Office make frequent trips to 
the various offices of the various Ap 
the 
country. The purpose of this proce- 
dure is to further uniformity in the 


pellate Divisions throughout 


administration of the internal reve- 
nue laws throughout the various of- 
fices of the Appellate Divisions. In 
any event, a settlement of a protest 
case is rarely overturned by the 
Washington Office. If it for any rea- 
son disapproves of a settlement, the 
Regional Appellate Division is ad- 
vised to the end that it may realign 
its actions in future cases to conform 
to the Washington view. If a settle- 
ment involves fraud, malfeasance, 
concealment or misrepresentation of 
a material fact or an important mis- 
take in mathematical calculation, it 
will not be permitted to stand by 
the Washington office.5 
The settlement form 
used by the Appellate Division in 
income tax cases is known as 
870-AD. The language in this form 
in some respects differs from the 
language found in the forms used 
in the Office of the District Director. 
Form 870-AD, among other things, 
waives the statutory restrictions on 
assessment. It has been held that in- 


currently 


terest on a tax deficiency continues 
until the date the form is accepted 
on behalf of the Commissioner.® 
The following is taken from Form 
870-AD, revised in March, 1955: 


Pursuant to the provisions of sec- 
tion 6213 (d) of the Internal Revenue 
Code of 1954, or corresponding pro- 
visions of prior internal revenue laws, 
the undersigned offers to waive the re- 
strictions provided in section 6213 (a) 
of the Internal Revenue Code of 1954, 
or corresponding provisions of prior 
internal revenue laws, and to consent 
to the assessment and collection of the 
following deficiencies with interest as 
provided by law. The undersigned of- 
fers also to accept the following over- 
assessments as correct: 

[Spaces are provided in the Form 
for listing the deficiencies and 
overassessments. ] 

This offer is subject to acceptance 
by or on behalf of the Commissioner 
of Internal Revenue. It shall take ef- 
fect as a waiver of restrictions on the 
date it is accepted. Unless and until 
it is accepted, it shall have no force 
or effect. 
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If this proposal is accepted by or 
on behalf of the Commissioner, the 
case shall not be reopened in the 
absence of fraud, malfeasance, con- 
cealment or misrepresentation of ma- 
terial fact, or an important mistake 
in mathematical calculation; and no 
claim for refund shall be filed or 
prosecuted for the year(s) above 
stated other than for the amounts of 
overassessments shown above. The tax- 
payer also agrees to make payment 
of the above deficiencies, together with 
interest, as provided by law, promptly 
upon receipt of notice and demand 
from the District Director of Internal 


Revenue 
7 * = 


Note.—The execution and filing ol 
this offer will expedite the adjustment 
of your tax liability. It is not, how- 
ever, a final closing agreement under 
section 7121 of the Internal Revenue 
Code of 1954, nor does it extend the 
statutory period of limitation for re- 
fund, assessment, or collection of the 
tax. 

For estate tax settlements, the Ap- 
pellate Divisions use Form 890 em- 
ployed in the Office of the District 
Director. In the case of gift tax set- 
tlements, Form 890-A is used by the 
Appellate Divisions, this being the 
same form used in the Office of the 
District Director. Ordinarily, the 
Appellate Division adds the lan- 
guage quoted above and in certain 
respects modifies the language in 
the printed forms. 

Despite the use of the language 
quoted above by the Appellate Di- 
visions, it is far from clear that it 
affords any greater legal finality to 
Appellate Division settlements than 
does the language appearing in the 
forms used in the Office of the Dis- 
trict Director. This language is 
stronger than the language ap- 
pearing in prior Appellate Division 
settlement agreements, and, conse- 
quently the legal finality of Appel- 
late Division settlements may now 
be greater. However, as to prior Ap- 
pellate Division settlement agree- 
ments, it would appear that such 





4. In respect of the review authority within 
the fleld Appellate Division, see Commis- 
sioner’s Reorganization Order No. 2, May 15, 
1952, as modified by I. R. Mim. 29, September 


3, 1952, and as amended January 14, 1953 
(CCH 1953 Fed. Tax Rep. §3554). 
5. Commissioner’s Mimeograph, R.A. 940, 


T.S. No. 5, approved by the Secretary of the 
Treasury on October 8, 1938 (CCH 1953 Fed. 
Tax Rep. §4135). 

6. United States v. Goldstein, 189 F. 2d 752 
(Ist Cir. 1951). 
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agreements provided no greater le- 
gal finality than the agreements 
made with the office of the District 
Director.7 Since the Government 
rarely ever disturbs an Appellate Di- 
vision settlement, it is only fair to 
say that the taxpayer should be slow 
to do so except in very extraordi- 
nary circumstances. Obviously, a 
more satisfactory solution would be 
to frame these settlement agreements 
in the form of closing agreements 
under Section 7121 of the Internal 
Revenue Code of 1954.8 

If no settlement is reached in a 
protest case, the Technical Adviser 
prepares a memorandum setting 
forth the facts, the law, the argu- 
ments and his conclusions and _ rec- 
ommends the issuance of a statutory 
deficiency notice. The case file is 
submitted to the Associate Chief of 
the Division. He reviews it and if he 
approves of the recommendations, 
such approval is noted and the case 
submitted to the Regional Counsel 
for his review and approval of the 
proposed paragraphs to be included 
in the statutory deficiency notice 
dealing with the proposed adjust- 
ments. The case file is thereafter re- 
turned by the Regional Counsel to 
the Appellate Division and it issues 
the statutory deficiency notice. 

The Appellate Division holds the 
case file after the issuance of the stat- 
utory deficiency notice until the ex- 
piration of the ninety-day period 
specified in such notice. In the event 
a petition is filed with the United 
States Tax Court within the ninety- 
day period, the case file is transmit- 
ted to the Regional Counsel. He an- 
swers the petition and accepts the 
case for defense. Usually following 
the filing of an answer, Regional 
Counsel will get in touch with the 
petitioner or his counsel for the pur- 
pose of considering the possibilities 
of stipulating the facts involved be- 
fore the case goes to trial before the 
United States Tax Court. 

Very often efforts to stipulate the 
facts lead to a reopening of settle- 
ment negotiations. If this develop- 
ment takes place, the file case is 
returned to the Appellate Division. 
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Quite often the Technical Adviser, 


in co-operation with Regional Coun- 
sel and the petitioner will reach an 
acceptable settlement. In such cases, 
a stipulation is prepared and filed 
with the United States Tax Court 
agreeing to no deficiency in tax, or 
to a deficiency in tax, or to an over- 
assessment in a certain amount as 
the case may be. This stipulation be- 
comes the basis of the decision of the 
United States Tax Court in the case. 

However, it is the usual practice 
in the Office of the Regional Coun- 
sel, after filing an answer to the peti- 
tion, to immediately forward the 
case file to the Appellate Division 
for settlement consideration. Upon 
receipt of the case file, the Appellate 
Division invites the petitioner or his 
representative to attend a confer- 
ence. In these conferences every op- 
portunity is afforded to present the 
petitioner’s case, the purpose sought 
to be achieved being the reaching of 
an agreement of settlement. These 
conferences are conducted in a man- 
ner similar in all respects to confer- 
ences held with taxpayers in protest 
cases. If a settlement is agreed upon, 
a stipulation is prepared and exe- 
cuted rather than the preparation 
and execution of agreements on 
Forms 870-AD, 890 or 890-A. 

In many cases reaching the Appel- 
late Division there are three separate 
opportunities for settlement confer- 
ences: (a) in the protest stage; (b) 
after the case has been docketed in 
the United States Tax Court and 
(c) at the time the representative of 
the taxpayer confers with Regional 
Counsel for the purpose of stipulat- 
ing the facts to be presented to the 
United States Tax Court. It is the 
usual practice for the Technical Ad- 
viser of the Appellate Division to be 
available on short notice around 
trial time. This makes it possible to 
work out last minute settlements. 

The concurrence of Regional 
Counsel and of the Head of the Ap- 
pellate Division or of their author- 
ized representatives is necessary to 
settle a docketed case or to eliminate 
the ad valorem negligence or fraud 
penalty in either a protest or docket- 


ed case, 


There are a number of differences 
between the manner in which the 
Appellate Division operates at the 
present time and the manner in 
which it operated prior to July 1, 
1953. Under present procedures, the 
Appellate Division may settle a civil 
fraud case without the concurrence 
of the Special Intelligence Agent. In 
such cases concurrence of Regional 
Counsel is required. The Associate 
Chief of each office in each Division 
now has authority to settle all cases 
irrespective of the amount of the 
deficiency. In cases involving over- 
assessments, his authority is limited 
to cases where the over-assessments 
are not in excess of $100,000. Prior 
to July 1, 1953, the Associate Chief 
of the Division could only recom- 
mend settlements to the Chief of the 
Division. The settlements made with 
the Associate Chiefs in civil fraud 
and docketed cases require the con- 
currence of Regional Counsel or his 
authorized representative. 

All cases involving over-assess- 
ments or overpayments in excess of 
$100,000 are subject to review by the 
Chief Counsel of the Internal Reve- 
nue Service and the Joint Congres- 
sional Committee on Internal Reve- 
nue Taxation under the provisions 
of Section 6405 of the Internal Reve- 
nue Code of 1954. Effective Septem- 
ber 1, 1954, technical review of all 
of these cases was delegated to the 
Regional Appellate Divisions. 


Service Personnel .. . 
The Tax Collector’s Lot 


In recent years the personnel of the 
Internal Revenue Service have been 
characterized as arbitrary, highhand- 
ed, unfair, unsympathetic and grasp- 
ing. Unfortunately, these views are 
widespread among taxpayers and to 
a lesser extent such views are enter- 
tained by many representatives of 
taxpayers engaged in practice before 
the Treasury Department. No doubt, 
in particular instances, such charges 





7. Compare Steiden Stores v. Glenn, 94 F. 
Supp. 712 (W.D. Ky. 1950), with Guggenheim 
v. U.S., 77 F. Supp. 186 (Ct. Cl. 1948) cert. 
denied, 335 U.S. 908 (1949); note the opinion 
in W. J. Voit Rubber Co. v. U.S., 110 F. Supp 
277 (S.D. Cal. 1953). 

8. Arent and Hall, “How To Settle a Tax 
Controversy,” 1953 P-H Tax Ipgeas Serv., 8111, 
8121; Mim. 6772, 1952-1 C.B. 151. 









































































are justified, but in over thirty years 
of practice before the Treasury De- 
partment the writer has encountered 
very few instances in which he felt 
such charges could be justified. Ac- 
tually the personnel of the Internal 
Revenue Service, with very few ex- 
ceptions, are no more arbitrary, un- 
fair, unsympathetic or grasping than 
are the taxpayers and their represen- 
tatives with whom they deal. A more 
reasonable characterization would 
seem to be that the personnel of the 
Internal Revenue Service are parti 
san and that this is also true of tax- 
payers and their representatives. 

The way of a tax collector has nev- 
er been easy. No doubt, he has never 
been the object of remarks from tax- 
payers to the effect that, “I love ‘dat’ 
man.” Certainly history accords him 
little or no glory, with the possible 
exception of the Apostle Matthew, 
and he achieved his place in history 
by changing from the business of a 
tax collector to that of being an 
apostle. 

In our Internal Revenue Service 
of the present day, its personnel is 
confronted with a difficult role. They 
are at one and the same time the 
Government's investigator, its advo- 
cate and its judge. Moreover, they 
have superiors to satisfy, workloads 
to carry, production goals to make, 
reports to write and deadlines to 
meet. Even some of them have wives 
to whom they must report and make 
explanations. Many of them are over- 
worked and underpaid. Often pro- 
motion is made dependent upon 
achieving tax results and making 
predetermined production goals, ir- 
respective of the complexity of par- 
ticular cases. Such methods of meas- 
uring the worth of the individual, 
even when employed by the wisest of 
administrators, may become vicious 
and unreasonably blind. The won- 
der is that the Service personnel, in 
dealing with the taxpayer, attains 
any measure of success. 

In both camps there are to be 
found men and women of sturdy in- 
tegrity and real ability who are 
thoughtful and considerate. Differ- 
ences of opinion are inevitable but 
by and large they are honest. Some- 


times stubbornness creeps in on one 
side or the other, but this is no more 
than human. As is always the case, 
a reasonably honest effort on both 
sides to understand the other and 
gain a fairly comprehensive under- 
standing of the problems of the oth- 
er is the surest step that can be taken 
toward a resolution of any contro- 
versy which may arise between the 
Internal Revenue Service personnel 
on the one hand and the taxpayers 
and their representatives on the oth- 
er. 

Aside from the foregoing, the 
plain truth and fact is that in recent 
years and at the present time, demor- 
alization is widespread among Inter- 
nal Revenue Service personnel. This 
has come about largely by reason of 
newspaper publicity dealing with a 
few bad apples in such a manner as 
to create the impression that all ap- 
ples in the barrel were bad. In addi- 
tion to this, some of the Commis- 
sioners of Internal Revenue in office 
in recent years have more often than 
not, in official public utterances, in- 
dulged in sweeping derogatory state- 
ments, not only as to the rank and 
file of the Service, but also as to tax- 
payers generally. Also, there have 
been instances where at least one of 
the recent Commissioners of Inter- 
nal Revenue went out of his way to 
sarcastically criticize some of the 
judges of the federal courts for not 
deciding tax cases in conformity with 
his own preconceived notions. 

Such conduct does not serve the 
best interests of the country. It 
amounts to damnation of the em- 
ployer by the employee since Com- 
missioners of Internal Revenue, like 
all other Government personnel, are 
employees of the people. The effect 
of this course of conduct on the rank 
and file of the Internal Revenue 
Service has been extremely destruc- 
tive. There are, no doubt, thousands 
of men and women, choosing many 
years ago to make the Service a ca- 
reer, who have been compelled to 
stand by helplessly and witness seri- 
ous deterioration and demoraliza- 
tion spread through the Service. 
Without question, this experience 
has been distressing to them and the 
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same is true of every reasonable 
minded citizen acquainted with these 
developments. 

Ihe work of the examining officer 
is particularly important both to the 
Internal Revenue Service and to the 
taxpayer and his representative. In 
the course of an examination, every 
possible effort should be made to 
fully develop the facts. The mere 
fact that the procedures of the Serv- 
ice permit the presentation of addi- 
tional facts subsequent to the com- 
pletion of the examination is no 
excuse for not exhausting every pos- 
sible avenue in ferreting out all the 
facts and otherwise assisting the ex- 
amining officer in every reasonable 
manner. He is only human and rare 
it is that there are instances when 
they fail to respond to civilized con- 
sideration and treatment. Following 
this approach, a verification of the 
facts can be made by the examining 
officer with the greatest ease, with 
the least possible delay, and at the 
time such a verification should be 
made. Usually, if this approach is 
adopted, an agreed statement of the 
facts is achieved. The effort expend- 
ed to accomplish this result is well 
worthwhile. 

A well-advised taxpayer will make 
it his business to nave his repre- 
sentative preseri at the time the 
examination is undertaken by the 
examining officer. There are some 
who entertain the view that this pro- 
cedure is likely to create an unfavor- 
able impression in the mind of the 
examining officer. There is probably 
little or no basis for any such view. 
The fact is that most examining of- 
ficers prefer to deal with representa- 
tives of the taxpayers. They recog- 
nize that a taxpayer himself is likely 
to be more partisan than a repre- 
sentative. 

It is difficult for a taxpayer to be 
objective and rarely is he on even 
remote speaking terms with the co- 
lossal nebulosity and impenetrable 
density of the provisions of the In- 
ternal Revenue Code and most of 
the regulations promulgated there- 
under. Consequently, if the taxpayer 
participates to any extent at all in 
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the examination, he usually winds up 
with both feet in his mouth or be- 
coming a master of the irrelevant 
the His 


usually unnecessarily delays the ex- 


and immaterial. presence 
amination and rarely ever adds any- 
thing of value. 

The foregoing comments, except 
for very rare situations and circum- 
stances, apply with equal force to 
conferences which take place as the 
process of exhausting the adminis- 
trative procedures of the Internal 
Revenue Service proceeds. When a 
taxpayer shonid be present and 
when he shouid not be present is a 
matter of judgment. That judgment 
should be the judgment of his repre- 
sentatives and not of the taxpayer. 

Finally, the proceedings under the 
procedural processes of the Internal 
Revenue Service designed to settle 
tax controversies, frequently amount 


old 


bargaining between the representa- 


to no more than an fashioned 
tive of the Service on the one hand 
and the taxpayer or his representa- 
tive on the other. There are many, 
many taxpayers and representatives 
of taxpayers who regard this bar- 
gaining process as being about the 
same thing as trial by combat in 
feudal days or trial by water and fire 
feel that 
there should be a more scientific, a 


in witchcraft days, and 


more exact way of settling tax con- 


The Story Behind 

Phenix City 

(Continued from page 1149) 
These had 


miles away? 


come to a Birmingham hotel and 


gangsters 


met with Patterson’s opponent and 
contributed more than $20,000 to 
his campaign. Through newspaper 
advertising, they had falsely sought 
to picture Patterson as their ally and 
get good people to vote against him. 
They came dreadfully near selling 
this fraud to the voters—Patterson 
won by a scant fifteen hundred 
The only course left was to 
steal this difference for Patterson's 
opponent. The 600 vote change they 
had made in Jefferson—taken from 


votes. 


Patterson's total vote and added to 


the vote total of his opponent—ac- 
tually took care of 1200 of the 1500 
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troversies. In this view they are prob- 
ably as near right as it is possible for 
anyone to be, but so far no one has 
come forward with a system which 
would accomplish any such a result. 
Also, it is often said, with a great 
deal of reason and justilication, 
that there is no excuse for the end- 
less complexities and uncertainties 
which exist in the present tax laws; 
that they should be so framed and 
expressed that it would be possible 
for anyone to understand them up- 
on a first reading. Such a tax law 
would probably entirely eliminate 
the bickering and bargaining which 
are now involved in attempts to re- 
solve tax controversies under exist 
ing procedures of the Internal Reve- 
nue Service. 

It is well for us all to remember 
that, in the final analysis, our tax 
laws are made by the Congress and 
not by the Internal Revenue Serv- 
ice; that it is the duty of the Service 
to administer the tax laws thus pro- 
vided to the best of the abilities and 
talents of its personnel with as much 
fairness and uniformity as possible. 
It is, of course, true that the Service 
exercises a potent influence in the 
choice of the language in which our 
tax laws are expressed. Nevertheless, 
it does not make the law and it has 
no capacity whatsoever to make the 
Congress make the law as it deems 


difference. Evidence indicated that 
the needed remainder of some 300 
changed votes could be procured by 
small stealings elsewhere. 

They failed when the Chairman 
of the Jefferson County Democratic 
told all and his Com- 


mittee corrected the falsified reports 


Committee 


and restored the stolen votes to Pat- 
terson’s total. 

The Jefferson County Grand Jury 
kept digging. More clearly and more 
accurately appeared the fraudulent 
scheme to steal the Attorney Gen- 
eral’s nomination from Patterson. 

They had failed to get the neces- 
sary votes by fraudulent advertising, 
paid for by Phenix City gangsters. 

Their efforts to steal the needed 
difference in votes were blocked by 











the law should be made. 

The people elect the Congress. It 
may not be unreasonable to suggest 
that the indifference of the people 
to the problem largely explains why 
the problem exists. Consequently, it 
would appear that the people would 
be better advised to direct their fire 
at themselves and the members of 
the Congress whom they elect. At 
least, with this approach, some im 


provement might be accomplished. 
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revelations coming from the grand 
jury investigation—which was con- 
tinuing. 

The only remaining way to get 
rid of Patterson was to kill him and 
within four hours after the then At- 
torney General left the Jefferson 
County Grand Jury Room, Patter- 
son lay dead in the morgue at Phe- 
nix City—shot in the mouth. At the 
present time, the vote fraud case in 
Jefferson County and the murder 
charge in Russell County, are both 
pending against former Attorney 
His mental com- 
petency to stand trial is at issue in a 
case now pending before the Ala- 
bama Supreme Court. 

We like to think of the Jefferson 
County Grand Jury as the heavy, 
long-range artillery that was trained, 


General Garrett. 
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as supporting fire, in aid of the deci 
mated battalion of courageous and 
good people in Phenix City—hold 
ing off the gangster enemy until 
help could come. 

Phat aid did come when, alter the 
then Governor Gordon Persons had 
personally appeared before the Jef- 
ferson County Grand Jury, he or- 
dered General ‘“Crack’”’ 


take over law enforcement in the 


Hanna to 


Phenix City area by means of the 
Alabama National Guard. But that 
is another, a long and now a well 
known story. 

With the militia handling law en 
forcement, a grand jury was selected 
by Judge Walter. B. Jones, of Mont- 
gomery, who had been assigned by 
Chief Justice Ed Livingston to take 
over judicial duties in Phenix City 
during this crisis. Judge Jones 
proved again his stature as a great 
judge and the grand jury which re- 
mained in session for more than six 
weeks, justified the confidence of the 
court. It returned a total of 753 in 
dictments, out of which there have 
been only two acquittals, though a 
number of cases were later nol 
prossed where there were multiple 
charges against a single defendant. 
In all, about one hundred persons 
were indicted and except for a few 
cases still pending for various rea- 
sons, not one escaped punishment. 
ln cases where defendants were 
acquitted of one charge, they plead 
ed guilty in one or more other cases 

Again Phenix City had_ been 
cleaned up. Whether that state re 
mains will depend upon “eternal 
vigilance” and public interest and 
support. 

If the people falter and if the 
gamblers and gangsters are again 
tolerated by responsible state off- 
cials—in other words if local and 
state government should again ab- 
dicate the responsibility of main 
taining a civilized government in 
Phenix City—there is an answer. 
That answer is “off limits” signs at 
the Chattahoochee bridges to our 


young American soldiers at Fort 
Benning The nation, you’ trom 
whatever state, should keep an eye on 
what happens to your sons and 
brothers while wearing the military 
uniform at Fort Benning. We hope 
and believe future administrations 
in Alabama will keep Phenix City 
clean. If we falter, may we listen 
for the sound of your supporting 
fires—a public demand that youthful 
soldiers at Fort Benning be not de 
bauched, beaten, robbed and killed? 
That, you can do. 

Che things that happened in Phe 
nix City were not patented there. 
Phenix City had no monopoly on 
methods. The same thing that took 
place there can take place in New 
Orleans or in Birmingham or in 
New York or Chicago or in your 
hometown. When citizens are not 
allowed to vote their convictions o1 
when their votes, if cast, go un 
counted, your town or mine is head 
ing toward another Phenix City. As 
lawyers, we have the highest respon 
sibility to see that juries in our 
hometowns are carefully selected 
from honest citizens and that ow 
jury boxes are kept clear of crim 
inals. It is needless to say that in the 
selection of grand juries, the great 
est care must be taken to see that 
the members are persons of the 
highest caliber. 

In the county of Jefferson in 1948 
an investigation showed that ap- 
proximately one out of ten men 
whose names were in the master jury 
box was possessed ola disqualifying 
criminal record. I am proud to say 
that we have corrected that situa 
tion in Jefferson County and today 
our juries in Jefferson are among 
the best to be found anywhere in 
the nation. 

The story of Phenix City was in 
teresting in retrospect but the lesson 
taught there should stand as a red 
signal to every other community in 
this nation to be certain that it can’t 
happen here. 

During the last state-wide election 
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in Alabama, vote stealing in my own 
county and other counties was a na- 
tional scandal, but it was a scandal 
only because in my state, it was 
brought to light, and the white glare 
of publicity was thrown into the 
dark crevices of the criminal politi- 
cal alliance that came dangerously 
close to gaining even stronger foot 
holds 

It would behoove each of us in 
our own states and in our own 
communities to learn the lesson of 
Phenix City well and to apply the 
knowledge thus gained there to our 
own states and communities; and if 
symptoms of a cancerous growth of 
crime and politics are found, to be- 
gin immediately corrective treatment. 
[The next state-wide race in Ala- 
bama will feature one major plat 
form. That platform will be hon 
esty in government through clean 
elections and with the absence of 
huge criminal slush funds used to 
sway election officials or the indi- 
vidual voters. There can be no high- 
er purpose in public office whether 
at local, state or national level than 
to determine that the will of the 
majority is carried out. This cannot 
be done as long as there exist crim- 
inal gangs who pay for fraudulent 
results of elections. 

In conclusion, the “Story Behind 
Phenix City” should encourage each 
of us as lawyers to take a greater 
interest in criminal law _ enforce- 
ment. As we solve our many prob- 
lems, let us not neglect to become 
informed as to what really exists in 
the area where we practice our pro- 
fession. Let us not wash our hands 
of criminal practice and interest in 
the criminal courts. Let us see if our 
judges and prosecutors and investi- 
gators of the criminal courts are as 
well qualified as those who control 
the civil divisions thereof. 

The Phenix City story can only 
happen where good people are per- 
suaded by the false philosophy that: 

[he jingling of the guinea 

Helps the hurt that honor feels. 
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Unification of Private 
Property Laws 


(Continued from page 1138) 
reduction of future — stateless- 
So 


been concerned primarily with sub- 


on 


ness. far the Commission has 
jects that do not affect private prop- 


erty, such as the formulation of 


the Nuremberg principles (second 
and third sessions), the continental 
shelf (third and fifth sessions) , and 
public arbitral procedure (fourth 
and fifth sessions) . The work of the 
Commission has been hampered by 
the extreme parsimony of appropri- 
ations. 

Under Art. 67 of the Bogota Char- 
ter of the Organization of American 
States, signed April 30, 1948, in 
force December 13, 1951, provision 
made for Inter-American 


was an 


Council of Jurists. 


. to serve as an advisory body ox 
juridical matters; to promote the de- 
velopment and codification of public 
and private international law; and to 
study the possibility of attaining uni- 
formity in the legislation of the vari- 
ous American countries, insofar as it 
may appear desirable. 
committee” of 
member 


The 
the 
Inter-American 
Art. 68 
Among the recent 
the Council and its working Com- 
mittee are the renewed interest in 
the Bustamante Code of Private In- 


“permanent 

the 
Juridical Commit- 
Rio de Janeiro. 
of 


Council is nine 


tee of 


activities 


ternational Law of 1928,32 the 
Montevideo ‘Treaties,3* and _ the 
American RESTATEMENT OF THE 
Law or Conruicr oF Laws, has 


filed two opinions on the possibil- 
ity of revision and harmonization. 
The Council of Jurists in 1950 se- 
lected as topics: assistance and sal- 
vage, collision, rules concerning the 
immunities of ships of state, uni- 
form rules in respect to the sale of 


goods, international commercial ar- 
bitration, and international co-oper- 
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ation in judicial assistance. So far 
only the international sale of per- 
«onal property has been made the 
subject of a draft uniform law, des- 
ignated as the “Provisional Draft of 
Aires”, submission to 


Buenos for 


“national codification commissions, 
universities, bar associations, scien- 
tific institutes, jurists and chambers 
their 


commerce, for exam- 


’°34 The Committee has also 


of 
ination.’ 
prepared a report on “Uniformity 
of Legislation on International Co- 
operation in Judicial Procedures”. 
There are today perhaps greater 
prospects of securing some integra- 
tion between the principles of the 
Bustamante Code in such specific 
areas as judicial procedure, and 
United States legal practices than at 
ain, other time.*® When these pros- 
pects will shade over into the area 
of performance, however, is a differ- 
ent question. Certainly the ap- 
proach of the United States Gov- 
ernment has been more helpful to 
the cause of the international uni- 
fication of property law in the Latin 
than it has been 


American area 


elsewhere. 


Commercial Law... 


The Need for Unity 


Commercial law has been the field 
in which the greatest activity in in- 
ternational unification of property 
has the 
necessary exception of maritime law. 
the field which 


achievements 


law taken place, with 


It is also in sub- 
stantial have been 


32. The Bustamante Code consists of four 
principal “books” dealing with “international 
civil law” (of persons, property, modes of ac- 
quisition, obligations and contracts), “inter- 
national commercial law” (affecting mer- 
chants, special commercial contracts, maritime 
and air commerce, and prescription), “inter- 
national penal law,”’ and “international law of 
procedure” (of jurisdiction, extradition, ap- 
pearance in court, letters rogatory, evidence, 
bankruptcy, foreign judgments.” English text 
is given in 4 Hudson, Inrernatronat LecIsta- 
TION 2279-2354. 

33. The Montevideo Treaties of 1889 and 
1940 cover procedural law, literary and 
artistic property, patents, trademarks, inter- 


reached, even with the conspicuous 


non-participation by the United 
States in most cases. As early as 188] 
Nordic 


ested in securing regional uniform- 


the countries became inte1 
ity in the law of negotiable instru- 
ments. That same subject was a 
matter of continuing interest to the 
International Law Association. A se- 
ries of conferences at The Hague in 
1910 1912 


form regulation which was signed 


and resulted in a uni- 


by the delegates but not ratified by 
any of them for various reasons. The 


League of Nations and the Inter- 
national Chamber of Commerce 
studied the matter. The Geneva 
conferences of 1930-31 resulted in 


the adoption of three conventions 
countries 

(i) (il) 
settlement of conflicts of law in con- 


by the continental law 


uniform law of checks, 
nection with checks, and (iii) stamp 
duty on checks. Neither the United 
States nor the United Kingdom be- 
came parties to these conventions, 
but had delegates or technical ad- 
visers in attendance. The special 
problem of bills of lading became 
the subject of the Brussels Conven- 
1924, to which the United 
States adhered 1939. Both bank- 


ruptcy and the succession to proper- 


tion of 


in 
however, have con- 
all 


international 


ty after death, 


tinued to defy the best efforts 


the 
the last 
The law of the international sale 


of codifiers over 


three decades.*® 


of goods has been a perennial topic 


for unification. In 1935 the Rome 


national penal law, international civil law, 
and international commercial law. The treaties 
prevail over conflicting provisions of the 
Bustamanta Code where both have been 
adopted by the same country, as in the case 
of Peru and Bolivia. 

34. Res. XIII of Final Act of the Second 
Meeting of the Inter-American Council of 
Jurists, 1953. 

35. Kuhn, Opinion of the Inter-American 
Juridical Committee on Revision of the Bus- 
tamante Code, 46 Am. J. Int. L. 317-19 (1952); 
Second Meeting of the Inter-American Coun- 
cil of Jurists, 3 Am. J. Comp. L. 141 (1954). 

36. Gutteridge, Tae CoprricaTion oF PRIVATE 
INTERNATIONAL Law, 32. 
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Institute prepared a draft uniform 
law for the League of Nations, 
which transmitted the draft law to 
member nations. This draft was pre- 
sumably used by the Inter-American 
furidical Committee in its work on 
the identical subject. It was further 
revised at the second 1951 meeting 
at The Hague, this time under the 
auspices of the, Rome Institute.*7 
These efforts all dealt with what 
might be termed the “substantive” 
or “technical” law of sales, such as 
price, delivery, default, warranty, 
performance, etc., as contrasted with 
the conflict rules applicable to in- 
ternational sales. The former is a 
far more ambitious undertaking 
than the latter®’ and has usually 
entailed the practical possibility of 
a dual legal system in the law of 
sales, one governing domestic sales 
transactions and another governing 
international sales transactions. A 
convention dealing entirely with 
the conflict rules of international 
sales was prepared at the first 
Hague Conference in 1951, in which 
the doctrine of party autonomy was 
largely accepted, permitting the par- 
ties to an international contract to 
select (within limits) the governing 
law. In the absence of such a stipu 
lation by the parties, the habitual 
residence of the seller is selected by 
the convention as the governing law. 

Commercial arbitration has been 
the topic of two Geneva protocols 
which have been extensively rati- 
fied by governments.*® The pro- 
tocol of 1923 assured the validity 
of the compromise clause unde 
which the parties to a contract 
agreed to submit disputes to arbi- 
tration. The 1927 protocol dealt 
with the enforcement, within defi- 
nite limitations, of foreign arbitral 


awards. While failing to have any- 


thing to do with either Geneva pro 


tocol, the United States has pro 
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ceeded bilaterally to deal with the 
subject of commercial arbitration in 
a series of commercial treaties ne- 
gotiated in 1946 and later years. 
For example, Article X of the 
Treaty of Friendship, Commerce 
and Navigation with Ireland (Jan- 
uary 21, 1950) contains a clause on 
arbitration that closely parallels the 
Geneva protocols. It should be 
noted that the technical require- 
ments of the Geneva protocol (and 
also those of the bilateral treaties 
of the United States containing sim- 
ilar provisions) have prevented rec- 
ognition of international—as_ con- 
trasted to national—awards. The In 
ternational Chamber of Commerce 
has proposed to deal precisely with 
these defects and burdens of the 
Geneva system on commercial a1 
bitration through the preparation of 
a Preliminary Draft Convention on 
the Enforcement of International 
Arbitral Awards.*! 

Taxation is a field within which 
the convention rules of conflicts of 
law have completely broken down 
as a mechanism for avoiding multi- 
plex taxation of international trade 
and investment. The tax problem 

37. Rabel, The Hague Conference on the 


Unification of Sales Law, 1 Am. J. Comp. L 
58-69 (1952). 

38. Cf. Jacobson, International Sale of 
Goods, 3 Int. & Comp. L. Q. 659-73 (1954) 

39. The United Kingdom has ratified both 
protocols, whereas the United States has rati- 
fied neither. 
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is normally thought to be most 
acute with the rise of the income 
tax as the important revenue-pro- 
ducing measure of industrialized 
countries in the present century. 
The League of Nations published 
in 1928 a model tax convention 
for the elimination of double taxa- 
tion by establishing rules for de- 
termining which country should 
have tax priority in particular cases. 
This model convention has led to 
the negotiation of approximately 
200 bilateral tax conventions. These 
conventions have employed various 
techniques of avoiding multiple tax- 
ation—the allocation of income or 
property, the allowance of credits 
for the payment of foreign taxes 
against the domestic tax, special re- 
duction of the tax rate for particu- 
lar transactions having internation- 
al significance, or outright exemp- 


40. T. I. A. S. 2155. Similar provisions may 
be found in the treaties with Denmark (1951), 
Israel (1951), and Italy (supplemental agree- 
ment of 1951). See Domke, On the Enforce- 
ment Abroad of American Arbitral Awards, 
17 Law & Cont. Pros. 545 (1952). 

41. International Chamber of Commerce, 
“Enforcement of International Arbitral 
Awards” (1953). 
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tion (e.g., particularly for shipping 
or aircraft). While the United States 
has negotiated a considerable num 
ber of tax treaties, they are gener- 
ally regarded as not going far 
enough to provide tax incentives for 
a greater volume of international 
trade and investment.*? 

The relationship of the Govern 
ment of the United States to the 
major international efforts at the 
unification of law, public or private, 
affecting property has been compli- 
cated by factors said to arise out of 
peculiarities of our constitutional 
system. Many of the topics of uni- 
fication relate to matters that have 
traditionally been within the juris- 
diction of the states rather than of 
the Federal Government, for ex- 
ample, the major components of 
commercial law, much of procedural 
law, etc. 

By and large the attitude of the 
United States toward the interna 
tional unification of law has been 
consistent over three quarters of a 
century, varying only in the degree 
or form of its negativism.4? Some- 
times the United States attitude has 
been frankly hostile, even in deal- 
ings with our sister American repub- 
lics. Largely the attitude has been 
indifferent, if occasionally embar 
rassingly so.44 Or at times the 
American attitude toward unifica 
tion has been deprecating, baldly 
if quite erroneously—asserting that 
the United States stands to gain noth- 
ing from participation of the inter- 
national unification of law move- 
ment.? 

Hair-fine distinctions have recent 
ly been drawn in our diplomatic 
practice whereby the United States 
has attended (as an “observer” who 
signed the final act of the confer 
ence) the second 1951 conference at 
The Hague on a draft uniform law 
on the international sale of goods, 
but has conspicuously failed to at 
tend the first 1951 conference at The 
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Hague on a draft convention on the 
law applicable to the international 
sale of goods. Both conferences took 
place in Europe and both occurred 
in the city which has lent its name 
so frequently to the products of in- 
ternational law. The words describ 
ing the two drafts are rather similar, 
but the drafts are technically differ- 
ent. The second Hague Conference 
was called by the Rome Institute 
and the resulting draft was made a 
point of departure for the work in 
the sales field of the Inter-American 
Juridical Committee. It dealt with 
many of the substantive phases of 
the law of sales. The first Hague 
Conference in 1951, from which the 
United States studiously absented it 
self, dealt with the conflict rules in 
the law of sales. Is the distinction 
between the substantive law of sales 
and the conflict rules of sales signifi- 
cant in terms of the constitutional 
or political powers of the United 
States in the exercise of its treaty 
making function? 

This differential approach of the 
United States Government to the 
law of international sales makes lit 
tle or no sense to this writer from 
either a logical or practical stand- 
point. If a difference in approach 
were thought desirable for its own 
sake, if not for some other reason, 
the reverse would have had more 
logic to commend it than the ac- 
tual diplomatic practice in 1951. ‘To 


42. Cf. National Industrial Conference 
Board, Obstacles to Direct Foreign Invest- 
ment (1951), 22-23; U. S. Department of Com- 
merce, Factors Limiting U. S. Investment 
Abroad, Part 2, Business Views of the U. S 
Government's Role (1954), 6-10 

43. See Nadelmann, Ignored State Interests: 
The Federal Government and International Ef- 
forts To Unify Rules of Private Law, 102 U. or 
Pa. L. R. 323 (1954) 

44. Dean Wigmore characterized the position 
of the United States as “helpless and humiliat- 
ing.”” National Conference of Commissioners 
on Uniform State Laws, 1921 HaANpBook 323 
He proposed that Congress permit the individ- 
ual states to decide whether or not to adhere 
to treaties falling within the field of private 
law. Ibid., 299. 

45. In declining to attend a proposed con- 
ference called by Italy on the execution of 
foreign judgments in 1884, the Secretary of 











have dealt with the narrower sub 
ject of the conflict rules of inte 
national sales would appear far 
more practicable than to deal with 
the various “substantive” phases of 
the law of sales. Another hypothesis 
is that the work of the Rome insti- 
tute and the Inter-American Jurid- 
ical Committee might have been 
thought to have been more innox 
uous in terms of practical impact, 
whereas the first Hague conference, 
at which the British played an ac 
tive role, was feared as raising more 
immediate questions of practicality 
With the deterring radiation of the 
Bricker criticism of the exercise of 
the treaty power ever in mind, the 
Department of State may have 
thought absence the better part of 
valor 

Che justification of the United 
States position toward the interna 
tional unification of law, however, 
has been entirely consistent from its 
very inception: the peculiarities of 
constitutional federalism prevent a 
more active role for the United 
States in the various international 
conferences and activities that look 
toward the international unification 
of law, particularly those aspects of 
law that affect property rights. And 
this justification is still solemnly re 
peated today by legal scholars. For 
example, after a most scholarly re 
view of past negotiations affecting 
the United States, Professor Nadel 


State stated that he had ascertained that the 
proposed rules were in accord with American 
doctrine (18 Op. Atty. Gen. 84) and that con- 
sequently there was no justification for United 
States adherence to the proposed international 
agreement. Quoted in Nadelmann, op. cit., 329 
Here was an instance where the proposed 
international unification would have required 
no change in American legal practice, but the 
United States apparently saw no advantage in 
binding other signatory states whose existing 
practices were different! In later days the 
justification for not adhering to international 
agreements has been that they would require 
changes in American practice 

Note that the United Kingdom has nego- 
tiated conventions on foreign judgments with 
France and Belgium, in addition to the mem- 
bers of the British Commonwealth. See Chesh- 
ire, Private International Law (London, 4th 
ed., 1952), 590-94 
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mann has concluded:* 
\greement seems to exist that refer 
ence to the treaty-making power of 
the Federal Government is not the 
answer. This power should not be 
stretched so as to cover areas for 
which it was not created. . As a gen 
eral proposition, perhaps for consti 
tutional reasons and certainly for po 
litical reasons, the interests of the 

States in their areas must be taken 

care of otherwise than by the Federal 

Government resorting to its treaty 

making power. (Italics added) 

It should be frankly conceded that 
Professor Nadelmann has cited em 
inent authority in support of his 
conclusion, including former secre- 
taries of state and one who late 
became a Chief Justice of the 
United States, but it is seriously 
questioned in this article whether 
the quoted conclusion stands up un- 
der an analysis of the treaty power 
under the Constitution in terms of 
its concrete exercise from the very 
earliest days of the Republic and 
in terms of the case law on treaties 
by the Supreme Court. 

An examination of the scope of 
the treaty-making power of the 
United States necessarily starts with 
United States 
the French treaty of 1778 


the first treaties of the 
and the 
treaty of peace with Great Britain in 
1783. The French treaty contained 
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the “most-favored-nation” clause in 
connection with its commercial pro- 
visions and provided for the security 
of private property of French na- 
tionals in the United States, includ- 
ing the right to acquire and hold 
real property. If anything “normal- 
ly and appropriately were within 
the local jurisdiction of the States” 
it would clearly be the tenure of 
land. Yet land tenure was one ol 
the main subjects of our first 
treaty.*? 

The 1783 treaty with Great Britain 
dealt also with the relationships of 
private property within the states 
that belonged to the Confederation. 
The treaty specifically barred fur 
ther confiscations of Tory estates, 
recommended that the states make 
compensation for, or restitution of, 
estates that had already been con 
fiscated, and provided for the re- 
covery ol private debts ‘heretofore’ 
contracted in sterling money. The 
Jay treaty of 1794 re-emphasized 
these obligations relating to British 
property by guaranteeing the pay 
ment of private debts, creating ar- 
bitration machinery for the purpose 


46. Nadelmann, op. cit., 359-60. 
Cf. the statements of Hughes as Chief Jus- 
tice in the following two cases 

“The treaty-making power is broad 
enough to cover all subjects that properly 
pertain to our foreign relations, and agree- 
ment with respect to the rights and privi- 
leges of citizens of the United States in for- 
eign countries, and of the nationals of such 
countries within the United States, and the 
disposition of the property of aliens dying 
within the territory of the respective par- 
ties, is within the scope of that power, and 
any conflicting law of the State must yield.” 
Santovincenzo vy. Egan, 284 U. §S. 30, 40 
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of determining the amounts of Brit- 
ish claims, prohibiting the further 
sequestration of the property of Brit- 
ish subjects, and assuring against dis- 
crimination in the acquisition and 
transfer of property by British sub- 
jects. All these matters were obvious- 
ly within the area of domestic law 
within the several states. 

The Commonweath of Virginia 
challenged this broad use of the 
treaty power to affect the property 
relationships of British subjects and 
Virginia residents with respect to 
land in Virginia. But the treaty pow- 
er prevailed over the complaints of 
Hylton. The 
American debtor in that case had 


Virginia in Ware 


paid the debt owed to a British sub- 
ject in depreciated currency at that, 
into the Virginia State Loan Office 

1780, in accordance with the pro- 
cedure of the sequestration statute 
of Virginia of 1777. After the treaty 
of peace and after the adoption of 
the Federal Constitution the British 
creditor sued on the debt in the 
courts of Virginia, but he was unsuc- 
cessful until he secured a writ of 
error from the Supreme Court. That 
“A treaty cannot be the 


supreme law of the land, that is of 


Court said: 


all the United States, if any act of a 
State Legislature can stand in its 
way.” The “supreme law” clause of 
the Constitution was found to be 
retrospective, encompassing the trea- 
ty of 1783 which antedated the Con- 
stitution. By according to that treaty 


(1921) 

“In its international relations, the United 
States is as competent as other nations to 
enter into such negotiations, and to become 
a party to such conventions [for the avoid- 
ance of double taxation], without any dis- 
advantage due to limitation of its sovereign 
power, unless that limitation is necessarily 
found to be imposed by its own Constitu- 
tion.”” Burnet v. Brooks, 288 U. S. 378, 400 
(1933) 

47. Chirac v. Chirac, 2 Wh. 259 (1817) 

48. 3 Dall. 199 (1797). For a critical review 
of the origins and significance of that case, see 
Cowles, Treaties anp Constirutiona, Law: 
Property anD Due Process or Law (1941). 
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“superior power to the Legislature 
of any State”, binding on all judges, 
state or federal, the Supreme Court 
found that the relationships of pri- 
vate property within the new Ameri- 
can nation were among the first and 
fitting subjects for the exercise of 
the treaty power. 

The Court was not unmindful of 
the possible injustice that its deci- 
sion might have wrought for the 
Virginia debtor who, in the absence 
of remedial legislation, would have 
to pay his debt twice. It specifically 
alluded to the due process clause of 
the Fifth Amendment, which was of 
course not applicable to the statute 
of Virginia.*® 

The United States has over the 
centuries become a party to a great 
variety of treaties with provisions 
dealing with the right of aliens to 
inherit or acquire property, the pow- 
ers of foreign consuls to intervene 
in probate proceedings in connec- 
tion with the administration of es- 
tates of aliens or in which aliens 
have an interest, and the rights of 
foreign nationals to follow certain 
occupations which are often subject 
to state regulation. Treaty 
sions have prevailed over conflicting 
state statutes of limitations and over 


provi- 


state policy in the area of the limita- 
tion of tort liability. This use of the 
treaty power is as old as the Consti- 
itself.5° 


Whatever impediments were 


tution 


thought to lie in the way of the use 
of the treaty power as a result of the 
constitutional reserved to the 
states were largely brushed aside by 
the Supreme Court in Missouri v. 


Holland, 


The treaty in question does not con- 
travene any prohibitory words to be 
found in the Constitution. The only 
question is whether it is forbidden by 
some invisible radiation from the gen- 
eral terms of the Tenth Amendment. 
We must consider what this country 
in deciding what that 


area 


where the Court said:5! 


has become 
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Amendment has_ reserved. [italics 
added. ] 
It would appear irrefutable that the 
United States Government has the 
constitutional power to enter into a 
treaty with a foreign power on any 
subject that is currently thought rel- 
evant to the conduct of foreign re- 
lations, subject to two limitations; 
to wit, (i) that the treaty must be 
ratified in the constitutional manner 
Senate and (ii) that the 
“contravene any pro- 


by the 
treaty cannot 


hibitory words to be found in the 


Constitution” (e.g., the due process 
clause of the Fifth Amendment). 


there is no 
distinction as to the 
of a treaty—whether 


These limitations aside, 
constitutional 
subject matter 
it be a treaty on judicial procedure, 
or a treaty on the law of negotiable 
instruments, or a treaty on civil avi- 
ation. 

The treaty power was plainly de- 
signed, and was so used, by the 
founding fathers to deal with the 
critical problems of foreign rela- 
tions, even though they related to 
(e.g., the claim of British 


creditors upon individual debtors) 


matters 


that lay uniquely within the jurisdic- 
tion of the states. It has been so ex- 
ercised ever since. 

Political problems may remain. It 
may be thought that a treaty cover- 
ing matters of state law, such as a 
treaty dealing with matters of judi 
cial assistance or matters of commer- 
might receive a hostile re- 
ception in the 
not therefore be attempted. But this 


cial law, 


Senate and should 





“49. “Although Virginia is not bound to make e 


compensation to the debtors, yet it is evident 
that they ought to be indemnified, and it is 
not to be supposed, that those whose duty it 
may be to make the compensation, will per- 
mit the rights of our citizens to be sacrificed 
to a public object, without the fullest in- 
demnity.” At page 245. 

50. For a listing of cases, see the author's 
article, Treaty Law for the Private Practition- 
er, U. or Cur. L. R. (1955). 

51. 252 U. S. 416, 434 (1920). 

52. Pan-American Declaration on the Juri- 
dical Personality of Foreign Companies. 7 
Hudson, INTERNATIONAL LeGIstaTIon 355 (T. S., 
973); Pan-American Protocol on Uniformity 
of Powers of Attorney Which Are To Be Uti- 


assumes that because a treaty affects 
state law, the effect must be adverse 
and therefore prone to arouse polit- 
ical That may be far 


from the case in any practical situa- 


resistance. 


tion. In a few cases where the United 
States has in fact entered into trea- 
ties affecting the commercial law of 
the states, the experience has been 
that they were approved by the Sen- 
ate unanimously.5? 

At most the political factor should 
be an argumciit with respect to the 
specific content of the treaty, and 
the weighing of its pros and cons 
in terms of particular interests, na- 


tionally or locally. But it has no 
doubt been intensified by the con- 
tinuing debate over the Bricker 


Amendment with its frontal attack 
upon the treaty power of the exec- 


utive. Until that “great debate’ is 
resolved, one can understand that 
officials may conclude that the 


course of discretion is the course of 
utmost caution, or continued nega 
tivism.53 

Meanwhile the relationships of 
the Federal Government to the states 
have undergone a_ constitutional 
revolution, while economic and _ po- 
litical changes have completely al- 
tered the international position of 
the United States. 
monplace as to obviate proof or ci- 


These are so com- 


tation. Yet the dogma of earlier days’ 
constitutionalism and a passing day’s 
isolation have continued to plague 


and hamper the United States in 


playing its role as the foremost capi 
talist power in the world. 
lized Abroad, 8 Hudson, ibid. 449 (T. S., 982). 

The inclusion of the provisions on arbitra- 
tion in the new commercial treaties, supra, 
does not seem to have caused any particular 
problem in securing Senate ratification. 

53. Within the limited area of “international 
judicial assistance,” there is now pending be- 
fore the Congressional Committees of the 84th 
Congress a bill to establish a commission and 
advisory committee on international rules of 
judicial procedure. H. R. 5061 and S. 1576, 
which are identical. 

See A. B. A., 1954 Proceedings, 100-01; 
Jones, A Commission and Advisory Commit- 
tee on International Rules of Judicial Pro- 
cedure, 49 Am. J. Int. L. 379-84 (1955) 
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all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Washing 
ton 


NERNBERG 


Documents 


EXAMINER OF DIS 
Thirty experience 
Formerly specially employed by the United States 


M \ 

puted years’ 
Government as handwriting expert in cases involv 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone ATlantic 1-1911 


LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, typewriting, inks, al 
terations, etc Portable equipment 
Reports. Exhibits. Experienced, qualified witness 
Member ASQDE. 1830 Exchange Bldg., Jack 


son 5-171 


laboratory 


DR WILMER SOUDER, CONSULTANT 
REPORTS, EXHIBITS, TESTIMONY. 30 
years’ experience in State and Federal Courts 
503 Morrison St., N. W., Washington 15, D. ¢ 
Phone: WOodley 6-3050. 





MISCELLANEOUS 





LOOKING FOR A PUBLISHER OF YOUR 


novel, biography, legal manuscript, poetry, 
etc All subjects considered. New authors wel 
Write for Free Booklet LX, Vantace 


Press, 120 West 3ist Street, New York 


comed 


RESEARCH, FAMILY HISTORIES, SOUTH 
ern Court house records. Census, pensions, pas 

Janye Garlington Pruitt, 892 Na 

suilding, Washington 4, D. C 


senger lists 


tional Press 


VALUATION OF 
stock lrhoroughly 


CLOSE CORPORATION, 

documented appraisals 
prepared for gift and estate tax purposes, sales 
mergers, recapitalization, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. Write for free 
MANAGEMENT PLANNING Inc 192 
Nassau Street, Princeton, New Jersey 


brochure 





SHORTHAND AND 
STENOTYPE REPORT.NG 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma 
chines); notaries; private deposition suite; Chan 
cery Building, 564 Market Street. References 


local bench and bar 


SHORTHAND SERVICE BUREAU. DEPOSI- 
tions anywhere. 1831 Chestnut Street, Philadel 
phia, Pa. 
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POSITIONS WANTED 





TAX 


ternal 


ATTORNEY, 


Revenue 


CONSIDERABLE IN 


ex desire law firm 


68-10 


rience, 


association Box 


ATTORNEY, 29, SINGLE, SEEKS 

ment corporation, law firm. B. S. (Accounting 
Finance), LL. B., LL. M. in Labor Law, LL. M 
in Taxation, Entire legal training at three univer 
sities financed on full tuition scholarships. Ad 
mitted: Massachusetts, Missouri, Illinois, I.C.C 
Can relocate. Box 6N-6 


EMPLOY 


LAWYER, 


6 years’ 


HARVARD, 
experience, 
fering opportunity, Box 6N 


ADMITTED, 


employed, 


NY. 


seeking position 


ATTORNEY, = 36, 
NY bar, 


ssociation 


MARRIED, 
engaged in 
with cor 
tion. Will relocate 


HARVARD, 


general practice, desires 


poration or financial 


Box 6N-8 


institu 


(Continued from page 1151, first col- 
umn) 

someone else, stating that judges can- 
not do anything if the lawyers are 
not that 
yers cannot do anything where the 


ready, or conversely, law- 


calendar is congested. These reac 
tions miss the point. The litigant is 
not concerned with fixing the blame. 
But he knows that when he has to 
wait three or four years for his case 
to be heard he is not getting good 
service from the courts. In short, he 
doesn't want excuses; he wants some 
thing done about it.’ 

Mr. Rogers advocated a number of 
corrective steps including: (1) Fo 
cus public attention on the courts 
and direct the chief justice to make a 
personal report on the judiciary at 
More 


No judge be 


each congressional session; (2 
judges are needed; (3) 
yond age seventy should be respon 
sible for administrative duties; (4) 
Whenever a judge reaches seventy 
and chooses not to retire, the law 
should authorize the appointment of 
an additional judge, no new appoint- 
when the older 


ment to be made 


judge ultimately retires; (5) By 
court rule or professional canon, the 
“initiative must be placed on law 
yers” to have their cases ready for 
trial when reached on the calendar; 
(6) wherever a calendar backlog ex 
ists; judicial vacations should not ex- 
ceed one month in the summer and 
court recesses should not exceed eight 
streamlined cal- 


weeks a year; (7) 


endar procedures should be adopted. 


1186 


merican 
Am rican 


HEAVY EXPERIENCED CORPORATE 
COUNSEL, and officer, multi-plant problems, 
FTC, Fed. Food, Drug, Anti-trust, insurance, 
labor negotiations and relations, contracts, cor- 
porate litigation, top level planning, for- 
matters. Age 40, will 


records, 
eign operations, some tax 
relocate. Box 6N-11. 


SECRETARY 


judicial 


LEGAL. ALSO UNIQUE AND 


varied experience; 15 years govern 
Best references. 
courts. Favor West 


United States or 


loyal, trustworthy 
feder il 
anywhere in 


ment service; 
Seeks position in 
Coast, but will go 
Box 60-3 


possessions 


ATTORNEY, FIVE YEARS’ EXPERIENCE, 

general practice with firm. Desires opportunity 
with eastern corporation in legal or administrative 
Box 6D-2 


capacity 


ATTORNEY-ENGINEER, AGE 35, AD 

mitted Ala., l S. Supreme Court and all 
Federal courts, B.S. Civil Engineering, former 
Contract and Trial attorney, U. S. Engineers 
association with law firm or corporation in 
Box 6D-3. 


desires 
Southeast 


LAW 


practice 


SCHOOL, LAW 


emphasizing 


ATTORNEY, YALE 

years’ 
law, tax law and 
sires position with firm or corporation 


review, general 
planning. De 


Box 6D-4 


corporate estate 


(Continued from page 1151, second 
column) 

was not an automobile on the streets 
1894, trafhe 


conditions, created by the advent ol 


or highways. Since 
as the ex 
aging of 
all given 


the motor vehicle, as well 
pansion of industry, the 
multiple dweilings, have 
rise to situations which result in ac 
cidents and consequent litigation. 

1828, De 
witt Clinton of New York advocated 


“Since when Governor 
the expansion of the Supreme Court 
by adding additional judges, every 
governor thereafter has made a sim 
ilar request of the legislature, which 
did last 
twenty-one additional Justices were 


not act until year, when 
proposed in legislation passed by the 


Assembly only to be vetoed by the 
Governor of the state. 

‘Today in Kings County we have 
one judge for each 178,000 popula- 
tion, as against one for 70,000 in 
isting. The lawyers are certainly not 
to blame for this, nor are the trial 
judges. 

“Although I am a judge, I am still 
a lawyer, and I resent these state 
ments made by public officials who 
forget that they too are members olf 
hold 
public office or are members of high 
The 
ancient and honorable profession. 


the profession because they 


appellate courts. law is an 
Without it, this country would cease 
to be a democracy, and irresponsible 


remarks made by individuals in re 


sponsible positions, do not help to 


promote the cause of justice, 


Bar Association Journal 





ROBES 


ROBES CUSTOM TAILORED 

of their kind—satisfaction guaranteed 
T sent on request. Benttey & Simon, 

7-9 West 36th St., New York 18, N. Y 


“TECHNICAL SERVICES AVAILABLE 
SCIENTISTS AND ENGINEERS AVAIL- 


able for consultation and court testimony. Box 


6JL-2 





TUDICTAL 
Ihe best 


ELEVATOR ANALYST AND ACCIDENT 
I will help you prepare depositions and 
plaintiff or defendant 
years’ experience. Lawyer references 
Lorne D. Becos, 53 W. Jackson 
Phone: WAbash 2-8528 


expert 


chart your evidence for 
thirty 


request 


Over 
upon 
Blvd., Chicago 


TRAVEL 


1OIN BAHAMA CRUISE ON 150’ SCHOON 
“er. Miami to Bimini, Berry Islands, Nassau, 
Andr Grand Bahamas, etc. Sailing, fishing, 
swimming at beautiful out of the way 
$150 covers all expenses tor ten 


Miami Beach 39, Fla 


1151, third 


skindiving 
tropical islands, 


lays. P. O. Box 1051 


(Continued from page 
column) 
Mr. LaBrum 


steps which he said would correct 


enumerated some 
the situation. Insurance companies 
are coming to realize, he said, that 
it’s good business to push their cases 
to a conclusion as quickly as possible, 
contrary to the “traditional defense 
attitude’. He said a “staggering part” 
of the backlog is in cases that nevei 
will be tried, and should never have 
Plaintiffs’ 


ought to spend less time on pre- 


reached court. lawyers 


liminary “discovery” efforts and 
should develop a “fair and above 
board attitude in appraising the val 
ue of a case’ which, he said, would 
go a long way in encouraging speedy 
settlements. Arbitration systems such 
as that adopted in Pennsylvania, for 
claims under $1,009, will help and 
other states should do something 
about adopting the New Jersey sys 
tem for making judges and courts 
more efficient. 

It's about time the Bench and Bar 
stopped suggesting panaceas, he con 
tinued. “Neither comparative negli 
gence nor compensation is the an 
swer. Comparative negligence or 
apportionment of damage according 
to the degree of fault will increase 
rather than decrease the number of 
suits filed. The doctrine invites liti- 
gation. “Compensation in all casual- 
ty cases substitutes the inexpert for 
the expert, the politician for the 
bureaucrat for the 


lawver, and a 


jury”. 























— 
AN 


ACCURATE 
TOOL 





For engineers — 
Cc 


a Slide rule... 


| For 
|} ATTORNEYS- 


Ame RICAN JURISPRU DENCE 


AMERICAN JURISPRUDENCE epitomizes accuracy in the 


practice of law as the slide rule does in the engineering field. 
‘To assure accuracy in your research, briefing, or advice 
to clients. AMERICAN JURISPRUDENCE should be available for daily 


reference in your office. 


Ask us about subscription details. You'll find it’s easy to 
own AMERICAN JURISPRUDENCE. 


THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14, New York é 
BANCROFT-WHITNEY COMPANY, San Francisco |, California 
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